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THE REVIVAL OF CRIMINAL EQUITY. 


R. HOLLAND takes as the basis of his definition of the 
criminal law the functions which the state “ discharges as 
the guardian of order, preventing and punishing all injuries to 


itself and all disobedience to the rules it has laid down for the 
common good.”! In the same way we may take as a basis for a 
definition of the civil law the function which the state discharges in 
enforcing the right of the individual to security of person, reputa- 
tion and property, including therein the right of the state itself in 
its capacity as a property owner. The foundation of equity juris- 
diction to-day is the enforcement of civil law; but if a court of 
equity enjoin an act injurious to the community as well as to an 
individual, its writ will in fact enforce both public and private rights. 
How far such jurisdiction serves to enforce the criminal law de- 
pends on the nature and importance of the public right involved ; 
and while it may be difficult to draw exact lines, still we can be 
certain that so far as the court enjoins acts which are breaches of 
the peace, which violate public decency, which interfere with the 
operation of the government, or which violate governmental rules for 
the maintenance of freedom of trade, its jurisdiction is essentially 
criminal. For whatever the court’s purpose may be, in effect its 
decrees enforce public rights of the community which overshadow 
the private rights involved. 


1 Holland, Jurisprudence (7th ed.) 322; cf. 3 Bl. Com. 2. 
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Originally no such distinction or limitation was thought of; and 
the Court of Chancery in its earliest period designedly assumed 
jurisdiction to protect persons and property from violence. The 
reign of Richard II. found England in a turbulent and restless 
state. Politically it was a time of weak sovereigns; economically 
it was a period of transition and reformation. Manoral authority 
was breaking down and the power of municipalities and gilds was 
lessening. Highwaymen and rioters made trade and travel hazard- 
ous; powerful barons overawed the local courts.! No sharp line 
was drawn between executive and judicial powers, and chancellors, 
probably without stopping to analyze in what capacity, exercised 
the royal prerogative delegated to them by Edward III.? to relieve 
the poor and the weak. Thus many of the suits of this period, 
though involving property rights, in fact were instituted to preserve 
the peace and prevent crime.2 The wide scope of this jurisdiction 
can best be seen from some of the complaints that were filed. 

In 1388 we find a bill of John Biere against Roger Mule, Roger 
Treury and others, alleging that the defendants “came by night 
with force and arms” into the house of the said John and assaulted 
his servants and lay in wait for him so “that it behoved the said 
John to desert his said country,” and besides they “ detained the 
merchandise and goods” of the said John so that he could not con- 
duct his business; and the “suppliant,” as he was then called, 
prayed as remedy that the defendants be required to find surety 
that they would not harm him and that his goods be delivered to 
him.* 

A few years later there is a petition or complaint of Thomas 
Saintquintyn against Roger de Wandesford, alleging that Roger 
and several other “ evil-doers unknown, assembled from diverse 
parts, arrayed and armed as for war with the armor aforesaid,” did 
“ ambush themselves to kill and murder the said suppliant and his 
people,” and further alleged that when the constables and bailiffs 
and servants and tenants of the suppliant interfered, the defendants 
“did set upon one Robert Spynes and Laurence of Bridlington 

. and did beat, maim and ill-treat them . . . and therefore the 
said suppliant hath lost the services of his tenants and servants.” 


' See 1 Cunningham, Growth Eng. Commerce 335; Gneist, Eng. Const. 334. 
2 22 Edw. III. 
8 A large number of instances are to be found in Select Cases in Chancery, Selden 
Society Publications, vol. x. 7 
* Select Cases in Chancery, No. 5. 
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For all of which the said suppliant prayed “ remedy in safeguard 
of the peace.” ! 

An early form of combination in restraint of trade appears in a 
bill filed in 1397 by William Lonesdale, alleging that because he 
had sold his merchandise, to-wit, herring and other fish, at a less 
price than the other merchants of the town, Richard Suffyn and 
“ other evil-doers, of their covin, lay in wait with force and arms to 
kill the said William, and assaulted and beat him.’’? 

The jurisdiction to protect the rights of landowners is shown in 
a suit in the reign of Henry IV., where ‘‘ Edmund Fraunceys grocer | 
and citizen of London” alleges that he was seized of certain lands 
by livery on writ of execution, and that “by the maintenance and 
conspiracy of James de Clifford and Hugh de Byslee . . . no man 
or farmer of said County dare occupy or till the said lands and tene- 
ments to the use and profit of the said Edmund, through the 
strength, maintenance and procurement of the said James and 
Hugh,” and the bill prays a writ directed to the sheriff and the 
justices of the peace to command James and Hugh that they shall 
“ suffer the said Edmund .. . to occupy and till the said lands 
and tenements . . . without any intermeddling or disturbance.” ® 

This jurisdiction, however, was always unpopular; and gradually, 
as the government became more stable and the courts of law more 
efficient, the need for a criminal equity lessened, and little by little 
the chancellor’s criminal jurisdiction fell off, until finally toward the 
end of the fifteenth century its exercise ceased entirely.* 

The King’s Council had co-ordinate jurisdiction with the chan- 
cellor, and it relinquished its criminal jurisdiction more slowly. The 
Council had come to be called the Court of Star Chamber from the 
name of the room it occupied; and its jurisdiction was widely ex- 
tended with salutary result in the disordérly times that followed the 
War of the Roses.® But its summary methods applied to the trial 
of crimes eventually became arbitrary and tyrannical, and the 
court became so odious that it was abolished by statute in 1645.6 

The popular fear and dislike of the criminal jurisdiction of chan- 
cery undoubtedly contributed to the general distrust of the court, 


1 Select Cases in Chancery, No. 17. 

2 Jbid., No. 23. 

8 Jbid., No. 70. 

* Jbid., Introduction xxi.; 1 Spence, Eq. Juris. 688, 689; cf. 1 Story, Eq. Juris. § 48. 
5 1 Spence, Eq. Juris. 350; Gneist, Eng. Const. 507 and note. 

6 16 Car. I. c. 10. 
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and to the consequent opposition of the Commons which ham- 
pered even its civil jurisdiction.! It was not until the eighteenth 
century that the jurisdiction of the court became firmly fixed, and 
at that time it no longer made any attempt to enforce the criminal 
laws. 

However, the court never ceased to assert its right to protect 
property from irreparable injury, even if the act involved were also 
acrime.? But the jurisdiction was sparingly exercised. The power 
to enjoin public nuisances seems to have lapsed in the time of 
Charles I., and was not brought forward again until 1795.3 Libels, 
even if injurious to property rights, were not enjoined at all; * per- 
haps because it was feared the Commons would regard such a 
jurisdiction as an infringement of freedom of speech.® 

Still, now and then injunctions were issued against criminal acts, 
for example against the publication of libelous letters because the 
plaintiff had a right of literary property in them,® and against the is- 
suance of circulating notes in derogation of the coinage of a foreign 
state.’ These occasional decisions preserved the nucleus of the 
jurisdiction from which the law of to-day has grown. 

In the United States particularly the power of courts of equity 
has become greatly extended. One reason of this doubtless has 
been that the elective character of the judiciary has lessened popu- 
lar distrust of judges. At the same time new problems of consti- 
tutional law and of municipal authority have raised new questions 
for courts of equity, and as a result have accustomed the people to 
the exercise of broad chancery powers. The more complicated 
relations of capital and labor, the severer struggle for existence, the 
growing tendency to the incorporation of business enterprises and 
the consolidation of corporations have given rise to new demands 
on the legal system; and the uncertainty of trials in criminal courts, 
due both to their fostering of technicality and the low standards of 
their juries, have made people turn for relief to courts of equity. 

The interest of the public has been awakened by the injunctions 
issued in controversies between employers and organized labor; 


1 1 Spence, Eq. Juris. 343-346; see 17 Rich. II. c. 6; Cary’s Reports, Appendix. 
2 Emperor of Austria v. Day, 3 De G. S. & F. 217; Macaulay v. Shakell, 1 Bli. 
N. S. 96; Prudential Ass. Co. v. Knott, 10 Ch. App. 142. 
8 Atty.-Gen. v. Richards, 2 Anst. 603; see Kent, J., in 2 Johns. Ch. 382. 
* Gee v. Pritchard, 2 Swanst. 402; Prudential Ass. Co. v. Knott, 10 Ch. App. 142. 
5 See Trial of Scroggs, 8 How. St. Tr. 162. 
6 Gee v. Pritchard, 2 Swanst. 402. 
7 Emperor of Austria v. Day, 3 DeG. S. & F. 217. 
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but these writs represent only one phase of the modern interference 
of equity with criminal acts. In these cases the jurisdiction is exer- 
cised at the suit of a private individual seeking to protect a private 
right; beyond them are the cases where the state brings suit in or- 
der to prevent the violation of a right belonging to it in its public 
capacity. All the cases, however, in fact administer the criminal 
law; for the rights enforced in them include public rights of the 
community which are of much greater moment than the private 
rights involved. We can group the cases into three classes according 
to the nature of the public rights enforced. 

1. Cases involving the preservation of the peace or the pre- 
vention of concerted action to injure property — such are the 
numerous cases growing out of labor controversies. 

2. Cases involving the prevention of violations of public de- 
cency —such are suits to enjoin the maintenance of saloons or 
brothels. 

3. Cases involving the protection of the public from combina- 
tions in restraint of trade. 

1. The use of the writ of injunction to preserve the peace and 
prevent concerted action to injure property in labor controversies 
originated with the case of Springhead Spinning Co. v. Riley.) 
There the court enjoined striking workmen from posting placards 
to keep other workmen away; and although the case was after- 
wards strongly disapproved,” its example was followed. In Amer- 
ica the doctrine has been liberally extended; and the courts have 
assumed jurisdiction to restrain acts of every kind intended to 
coerce employers by preventing workmen from taking the place 
of strikers. So injunctions have issued to restrain strikers from 
surrounding and following workmen, and ridiculing or menacing 
them;* from parading and displaying banners before a factory ; 4 
from maintaining a patrol to keep other workmen away ;° from 
marching and countermarching and standing about the entrance of 


1 L. R. 6 Eq. 551. 

3 Prudential Ass. Co. v. Knott, 10 Ch. App. 142. 

8 Coeur d’Alene Mining Co. v. Union, 51 Fed. Rep. 260; Lake Erie & W. Ry. Co. v. 
Bailey, 61 Fed. Rep. 491 ; Consol. Steel & Wire Co. v. Murray, 80 Fed, Rep. 811; Davis 
v. Zimmerman, 91 Hun, 489; Shoe Co. v. Saxey, 131 Mo. 212; Bruschke v. Furni- 
ture Makers Union, 18 Chi. L. N. 306; Murdock v. Walker, 152 Pa. St. 595; Wick 
China Co. v. Brown, 164 Pa. St. 449; Cumberland Glass Mfg. Co. v. Glass Bottle 
Blowers’ Assn., 59 N. J. Eq. 49. 

* Sherry v. Perkins, 147 Mass. 212; Beck v. Protective Union, 118 Mich. 497. 

5 Vegelahn v. Guntner, 167 Mass. 92. 
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a place of work;} and even from conspiring to prevent the loading 
of a boat except by union men.? Relief has also been granted 
against acts by workmen intended to coerce employers by depriv- 
ing them of a market for their goods, and thus boycotts have been 
enjoined. The same principle applies to concerted acts of work- 
men to coerce other workmen into joining a union by interference 
with their employment; accordingly the Supreme Court of Massa- 
chusetts enjoined union workmen from circulating a black list of 
members of a rival union intended to compel their employers to 
discharge them.! 

In all these cases the basis of the jurisdiction has been the 
prevention of irreparable damage for which there was no adequate 
remedy at law. Some few judges have been cautious and have 
required clear proof of the threatened irreparable damage and 
of the insolvency of the defendants;* but the power to issue an 
injunction if necessary was conceded even by them. The existence 
of a remedy by criminal action, however, has been so much over- 
looked that New York courts have held that if no violence be 
threatened — that is, if no breach of the peace be involved — an 
injunction cannot issue.® 

Another line of similar cases of interference in order to afford 
protection in disputes between master and servant has arisen in 
receivership cases. An interference with property in the hands of 
a receiver, and therefore in custodia legis, is a contempt of court; 
and this principle has been applied to the choses in action and 
intangible property in the control of receivers, and thus has been 
extended to the relations of receivers with their employees. Natu- 
rally the wide applications of this doctrine have been in railway 
receiverships. It has been held to be contempt not only to 
interfere by violence with the operation of a railway in the custody 


1 Mackall v. Ratchford, 82 Fed. Rep. 41; American Steel & Wire Co. v. Wire 
Drawers Union, 90 Fed. Rep. 608; Cumberland Glass Mfg. Co, v. Glass Bottle 
Blowers’ Assn., 59 N. J. Eq. 49. 

2 Elder v. Whitesides, 72 Fed. Rep. 724. 

8 Barr v. Essex Trade Council, 53 N. J. Eq. 101; Casey v. Typographical Union, 45 
Fed. Rep. 135; Oxley Stave Co. v. Coopers’ Union, 72 Fed. Rep. 695; Hopkins vz. 
Oxley Stave Co. (same case on appeal), 83 Fed. Rep.912. But see Sinsheimer v. 
Union Garment Workers, 77 Hun, 217. 

* Plant v. Woods, 176 Mass. 492. 

® Mechanics Foundry v. Ryall, 62 Cal. 416; s. c. 75 Cal. 601; Longshore Printing 
Co. v. Howell, 26 Ore. 527; De Pear v. Cook’s Union, 27 Chi. L. N. 387. 

® Rogers v. Evarts, 17 N. Y. Supp. 264; Krebs v. Rosentein, 66 N. Y. Supp. 42; 
67 N. Y. Supp. 385. 
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of a receiver,! but even to order a strike with intent to hinder its 
management.? Likewise to make receivers more secure, writs of 
injunction have been issued for their protection, and thus em- 
ployees of a railroad in a receiver's custody have been enjoined 
from refusing to haul certain cars,’ and from interfering with 
workmen on the road, or conspiring to leave so as to cripple the 
road or by any device to hinder its operations.‘ 

These injunctions preventing interference with the operation of 
a railway made it easy for the court to reach the Debs case.5 For 
us that case is important, because it extended the issue of injunc- 
tions to preserve property from injury by violence to a suit 
brought, not at the instance of a private property owner or a 
receiver for whose protection the court was pledged, but by the 
government itself. The decision rests on the theory that the 
United States has a property interest in the mails, and that 
the stoppage of trains would injure this property right and would 
also be an interference with interstate commerce; but in fact the 
injunction restored the peace so that trains could be operated. 
Although the influence of the Supreme Court of the United States 
makes the Debs case universally accepted as law, still there has 
been no case directly following it, and it had no direct precedent 
to justify it, excepting possibly a bare odzter statement of the 
Supreme Court of Louisiana,’ which is not even referred to in 
the opinion. 

2. The same development, beginning with suits to protect the 
property of private persons and then extending to suits by the 
government itself, occurred in the cases brought to prevent viola- 
tions of public decency. The jurisdiction rests on the power of 
the court to enjoin nuisances. In the narrow sense legal nui- 
sances include injuries to lands caused by acts done on other 
lands, and also encroachments on or injuries to incorporeal here- 
ditaments.’? Obstructions of the public right of way in a street or 
a stream are public nuisances in this sense; and injunctions are 
granted against them because of the public property right involved. 
Even in these cases, however, the jurisdiction of equity developed 
slowly. Lord Brougham spoke of it “as of recent growth,” and 
said that it “had not till very lately been much exercised, and had 


1 In re Doolittle, 23 Fed. Rep. 544. 2 Jn re Higgins, 27 Fed. Rep. 443. 

3 Jn re Lennon, 166 U. S. 548. * Arthur v. Oakes, 63 Fed. Rep. 310. 
5 In re Debs, 158 U.S. 564. ® State v. Fagan, 22 La. Ann. 545. 

7 See Langdell, 1 Harv. L. REV. 123. 
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at various times found great reluctance on the part of the learned 
judges to use it, even in cases where the thing or act complained 
of was admitted to be directly and immediately hurtful to the 
complainant.” ! 

The term “nuisance” is also applied to anything causing 
serious inconvenience or annoyance, and in that sense the term 
“public nuisance” came to be applied to any place conducted so 
noisily or wantonly as to be a source of danger or annoyance to 
the neighborhood, such as a gambling-house or a brothel.2 No 
property right of the public or of any considerable number of 
persons is involved in these cases; and the common law provides 
a remedy by writ of prohibition. Nevertheless later judges disre- 
garded the earlier limitations upon this jurisdiction, and not only 
began freely to enjoin injuries to public property, but even extended 
the jurisdiction so as to include public nuisances caused by in- 
decent or disorderly conduct. The first injunctions were issued at 
the instance of private parties who sued because the disorderly 
character of brothels seriously impaired the value of their neigh- 
boring property. The possibilities of this jurisdiction were sub- 
sequently taken advantage of by legislatures in states having 
prohibitory liquor laws. 

It is well settled common law that the legislature may define 
public nuisances and may extend the definition so as to include 
new classes of cases.6 Accordingly the legislatures of many states 
enacted statutes declaring saloons to be nuisances and providing 
for suits by the state to enjoin them. Many courts have been slow 
to sanction suits by the state to enjoin public nuisances of this 
character because no property rights were involved; and so in the 
absence of statutes they have refused to entertain bills filed by the 
state to enjoin gambling,® or the maintenance of saloons in defiance 
of prohibitory laws.’ On the other hand, other courts of good stand- 
ing have been quick to assume this jurisdiction, and even in the 
absence of statutes have issued injunctions at the instance of the 


1 Earl of Ripon v. Hobart, 3 Myl. & K. 169. 
2 Bacon, Abr. Title Nuisance. 
% Bacon, Abr. Title Nuisance; Jacob Hall’s Case, 1 Vent. 169; King v. Betterton, 
5 Mod. 142. 
# Hamilton v. Whitredge, 11 Md. 128; Cranford v. Tyrrell, 128 N. Y. 341, 344. 
§ King v. Gregory, 5 Barn. & Ald. 555. . 
§ State v. Patterson, 37 S. W. Rep. 478 (Tex.); People v. Dist. Ct., 26 Col. 386. 
T State v. Crawford, 28 Kan. 726; State v. Schweickhart, 109 Mo. sor. 
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state against the conduct of prize fights! or the evasion of liquor 
laws.2 In the states where legislatures have enacted statutes de- 
claring saloons to be public nuisances for the purpose of invoking 
this jurisdiction, injunctions have been unhesitatingly issued at the 
instance of the state ;* and the Supreme Court of the United States 
has added its weight to sustain the doctrine. In all these cases the 
courts do not seem to have appreciated that such suits merely en- 
force public order and decency; and consequently they have over- 
looked entirely the consideration urged by the Supreme Court of 
Texas that no threatened injury to the property or the civil rights 
of the state was involved, and that the mere fact “that the law 
against the offense is not enforced or observed is no ground for the 
interference of a court of equity.” ® 

These decisions naturally have tended to make courts of equity 
careless of the traditional limitations of their jurisdiction, and 
the Supreme Court of Georgia has gone so far even as to enjoin 
the stealing of oysters from a bed owned by the state ; ® while the 
Supreme Court of Texas itself has sanctioned an injunction to 
prevent the alienation of a wife’s affections.’ 

3. One effect of these injunctions was to accustom people to the 
suppression of crimes by courts of equity in cases where prosecu- 
tions at law were ineffective; and under circumstances that remind 
us of the time of Richard II., when his nobles overawed the local 
courts, legislatures have invoked the aid of courts of equity to pre- 
vent injuries to the public by wealthy and influential corporations. 
As precursor of this jurisdiction there is a solitary case in Delaware 
where an injunction issued against the abuse of a privilege of a 
lottery. The great step forward came much later when consolida- 
tions of competing railway lines were enjoined at the instance of 
the state. The decisions all rest on the ground that the consolida- 


1 Columbian Athletic Club v. State, 143 Ind. 98; State v. Olympic Club, 35 La. Ann. 
935 (sem.) ; State v. Hobart, 8 Ohio N. P. 246. 

2 State v. Fegar, 29 S. E. Rep. 463 (Ga.). 

8 Ellenbach v. Plymouth, 69 Ia. 240; State v. Jordan, 72 Ia. 377; Carleton v. Rugg, 
149 Mass. 550; State v. Saunders, 66 N. H. 39; State v. Durevin, 46 Kan. 695 ; State 
v. Markinson, 5 N. Dak. 147; State v. Mitchell, 3 S. Dak. 223. 

* Ellenbach v. Plymouth, 134 U.S. 31; Kansas v. Ziebold, 134 U. S. 531. 

5 State v. Patterson, 37 S. W. Rep. 478 (Tex.). 

6 Jones v. Oemler, 110 Ga. 202. 

7 Ex parte Warfield, 50 S. W. Rep. 933. 

8 State v. Maury, 2 Del. Ch. 141. 

® Penn. R. R. Co. v. Commonwealth, 7 Atl. Rep. 374 (Pa.) ; Trust Co. of Ga. v. State, 
109 Ga. 736; L. & N. R. R. v. Commonwealth, 97 Ky. 675; affirmed 161 U. S. 677; 
Stockton Atty.-Gen. v. Central R. R. Co., go N. J. Eq. 52. 
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tions would be w/tra vires, but the courts recognized that the acts 
were objectionable because they violated statutory or constitutional 
provisions which established the policy of the state; and the Su- 
preme Court of Georgia laid down the rule that the state can sue 
not only where its property is involved, but also where “ the public 
interests are threatened and jeopardized.” ! On somewhat similar 
lines an injunction was granted at the suit of an oil inspector to 
prevent the fraudulent marking of oil as inspected,? and injunctions 
have issued at the instance of municipalities to enjoin the unlawful 
erection of telephone poles® and the improper laying of street 
railway tracks.* 

The Congress of the United States has also invoked this 
jurisdiction to prevent violation of the interstate commerce law and 
unlawful combinations in restraint of trade. The Interstate Com- 
merce Act provides that in event of any disobedience of an order 
of the interstate commerce commission not founded on a controversy 
requiring a jury trial under the Constitution, the commission may 
apply in a summary way for relief by petition to the circuit court 
sitting in equity, and that the court shall then determine the matter 
specdily and on short notice. The Supreme Court sustained this 
jurisdiction without discussion, undoubtedly assuming that the 
violation of the Interstate Commerce Act did not require a trial by. 
jury and that a court in equity could enforce the law.® 

The same broad use of equity powers is provided for in the 
Sherman Act prohibiting monopolies and combinations in restraint _ 
of trade.’ The Supreme Court held that the United States could 
sue to declare combinations in restraint of trade void and to enjoin 
combinations to fix rates or monopolize traffic; and it answered 
the objection that the United States had no interest to maintain a 
suit, in the following language: “Congress having the control of 
interstate commerce, has also the duty of protecting it, and it is 
entirely competent for that body to give the remedy by injunction 
as more efficient than any other civil remedy.” ® 


1 Trust Co. of Ga. v. State, 109 Ga. 736. ' 2 Young v. Emery, 155 Pa. St. 273. 

8 Utica v. Utica Tel. Co., 48 N. Y. Supp. 916. 

# Shamokin v. Elec. Ry. Co., 196 Pa. St. 166. 

§ Act of Mar. 2, 1889, § 5. 

6 T. & P. Ry. Co. v. Inter. Com. Commis., 162 U. S. 197; Inter. Com. Commis. v. 
B. & O. R. R., 145 U. S. 264; see D.C. H. & M Ry. v. Inter Com. Commis., 74 Fed. 
Rep. 803. 

7 Act of July 2, 1890. 
8 U. S. v. Trans-Missouri Freight Assn., 166 U. S. 290, 
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How far this doctrine goes, even in its application under this 
anti-trust legislation, can best be seen by examining the bills of 
complaint in the recent ‘‘ railway merger” and “ beef trust” cases. 
In the railway merger case the complaint prays that the court 
“decree that the combination or conspiracy hereinbefore described 
is unlawful, and that all acts done or to be done in carrying it out 
are in derogation of the common rights of all the people of the United 
States and in violation of the Act of Congress of July 2, 1890. . . 
and that the defendants . . . be perpetually enjoined from doing 
any act in pursuance of or for the purpose of carrying out th 
same.” 

In the beef trust case the complaint alleges that the defendants 
“do and will artificially restrain such commerce . .. all to the 
manifest injury of the people of the United States and in defiance 
of law,” and the prayer is that they be enjoined “ from continuing 
each and any of the wx/awful proceedings aforesaid.” ? 


In each of these three classes of cases we thus mark the same 
development — the jurisdiction began with suits to prevent injuries 
to private property by criminal acts, and then gradually extended 
to suits brought by the state itself to enforce its rules laid down 
for the public good. In all these cases, however, the real purpose 
of the suit is not to determine whether the plaintiff has rights that 
ought to be protected from injury, but to prevent the defendant from 
violating unquestioned rights. The principle on which courts of 
equity enforce summary punishment for contempt is that the real 
controversy in the case is the right to the injunction, and that in or- 
der to make the adjudication of that controversy effective the court 
will take summary measures to enforce obedience to its writ. The 
situation becomes very different when the right to the injunction 
is conceded, and the only issue that can be raised will be whether 
or not specific acts committed after entry of the decree violate 
that injunction. Then the court is no longer using its power of 
punishment to make its adjudications of controversies effective ; 
but it is making its process of contempt a means for a summary 
enforcement of the administrative law. 


1 U.S. v. Northern Securities Co. e¢ al. now pending in U. S. Circuit Court of 
Minnesota. 

2U.S. Swift e¢ a/., now pending in U.S. Circuit Court for Northern Dist. 
Illinois. Demurrers to the complaint were overruled and a temporary injunction 
ordered February 18, 1903. 
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Justice Field of Massachusetts demonstrated this in a dissenting 
opinion where he says: 


“ The issue of the injunction adds nothing to the prohibition of the statutes, 
but the intention plainly is to call into use the peculiar process employed by 
courts of equity in punishing persons guilty of wilful violation of injunction. 
There can be no decree for damages, or for a penalty, or directly affecting 
the title or condition of the property.” ! 


Justice Dargan of Alabama based a decision on similar grounds 
in 1848 in a suit brought by a railway company to enjoin a land- 
owner, part of whose lands the company had condemned, from 
molesting the employees of the company in the building of its 
line. 


“The courts of law have complete jurisdiction to punish the commission 
of crime, and can interpose to prevent their commission by imprisoning the 
offender or binding him over to keep the peace. But equity has no juris- 
diction over such matters, at least a court of equity cannot entertain a bill 
on this ground alone. If the bill had shown any doubt in the title of the 
company, arising from the wrongful act of the defendant, after the company 
had done all they could under the statute to give them the right-of-way, 
perhaps the bill might have been sustained to remove the doubt or perfect 
their title. But under the allegations of the bill, the title of the complain- 
ants is perfect; and the only ground of equity being to restrain the defend- 
ant from doing personal violence to the agents of the company in constructing 
and using the railroad, and from obstructing illegally said company in the 
prosecution of their work, the chancellor properly dismissed the bill.” * 


This reasoning becomes much more cogent when the application 
for protection from violation of the rules of government is made, 
not by an individual whose property may be damaged, but by the 
government itself for the purpose of protecting the public at large. 

It is beyond question that the exercise of this jurisdiction has 
been remarkably effective. It has protected workmen from vio- 
lence; prevented interference with the operation of railways and 
mines ; suppressed prize-fights, gambling-houses and brothels ; and 
it has at least made cautious corporations combining in restraint 
of trade. A large number of adjudications have established the 
practice; and the issue of such injunctions is now so much a mat- 
ter of course that many courts would probably not even listen to 
an argument in opposition to the jurisdiction. But the well fixed 


1 Carleton v. Rugg, 149 Mass. 559. 
2 Montgomery v. Walton, 14 Ala. 207. 
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character of the jurisdiction and the beneficial results of its exer- 
cise tend to make us overlook its shortcomings and the dangers 
that lie hidden beneath it. For whatever be the name or form we 
give to the proceeding, such injunctions do in fact administer the 
criminal laws, and in bringing the procedure of courts of equity 
to the establishment and punishment of crimes they violate funda- 
mental principles of our jurisprudence. Judges have justified the 
jurisdiction in these cases on the ground that there was no ade- 
quate remedy provided at law. The inadequacy of remedy at law, 
however, was due not to the lack of a method of procedure, but to 
the failure properly to enforce that procedure. An injunction ofa 
court of equity does not in itself physically prevent an unlawful 
act. It is merely a mandate of the court forbidding the act. In 
every one of these cases the same prohibition had already come 
from the legislature, and the statutes provided punishment for vio- 
lation of the legislative prohibition more severe than any punish- 
ment that could have been inflicted for contempt of the prohibition 
of the court. Boycotts, violent strikes and combinations deliber- 
ately designed to injure another in his business are every one of 
them punishable at law as criminal conspiracies — combinations of 
two or more persons to do an unlawful act.!_ Likewise every crim- 
inal code provides punishments for those who make a place a 
public nuisance because public statutes are “ openly, publicly, re- 
peatedly, continuously, persistently and intentionally violated 
there””—the ground on which the Indiana Court sustained an 
injunction.? 

Justice Brewer quotes the leaders of the strike at Chicago as 
saying that the strike was broken, “not by the army and not by 
any other power, but simply and solely by the action of the United 
States courts in restraining us.” Yet these injunctions were dis- 
obeyed; and it was not until troops were marshalled and rioters 
were apprehended by force that order was restored. True, the 
courts inflicted summary punishment for contempt, but fear of that 
punishment did not become a deterrent from crime till it had be- 
hind {it the strength of the army. It was really martial law that 
restored the peace at Chicago. The injunctions were effective 
only because they furnished a method of summary trial. The same 


1 Commonwealth v. Hunt, 4 Met. (Mass.) 111; State v. Glidden, 55 Conn. 46; State 
v. Stewart, 59 Vt. 273; U.S. v. Pettibone, 148 U. S. 197; People v. Sheldon, 139 
N. Y. 251; State v. Huegin, 110 Wis. 189. See 21 Am. L. Rev. 41. 
2 Columbian Athletic Club v. State, 143 Ind. 98. 
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result could have been attained in the same way through courts 
martial. 

We prohibit courts martial and guarantee to those accused of 
crime trial by jury under constitutional safeguards, because our 
history has proved that the dangers of abuse of authority through 
methods of summary trial are evils that cannot be compensated 
for by the greater efficiency the system produces. Summary trials 
based on injunctions to prevent crime have been effective in main- 
taining the peace in the same way that the criminal jurisdiction of 
the Court of Chancery was effective in the reign of Richard II.; and 
the jurisdiction is arousing the same opposition that the Court of 
Chancery had to contend with until well into the eighteenth cen- 
tury. It is doubtless true that many leaders of labor unions oppose 
injunctions because the prevention of violence frequently termi- 
nates strikes, but the public at large who have been aroused by 
these injunctions are not actuated by any desire to destroy the 
peace. They themselves do not analyze the grounds of their 
opposition, but it really is a vague feeling that traditional 
safeguards are being encroached upon, and with this there is a 
growing apprehension of one-man power. The people do not dis- 
criminate between the procedure of courts of law and courts of 
equity — they feel only that the government is punishing unlawful 
acts by methods contrary to the traditional law. We can find a 
reason for this in the original charters of liberty. They make no 
distinction as to procedure, but they guarantee that “no freeman 
shall be taken or imprisoned . . . or any ways destroyed, nor will 
we pass upon him, nor will we send upon him, unless by the lawful 
judgment of his peers or by the law of the land.” ! It is this feeling 
that had brought forth the movement toward legislation requiring 
jury trials in cases of contempt. Courts of equity act 7m personam, 
and their adjudications of controversies are effective only because 
of the certainty of summary punishment for contempt. To permit 
the inevitable uncertainties of jury trials in such proceedings would 
undermine the entire strength of the system. The remedy must 
be applied not to the enforcement of injunctions, but to the juris- 
diction to issue them; and unless the issue of these injunctions be 
restricted ill-advised legislatures yielding to popular clamor may 
seriously impair our judicial system by curtailing the power of 
punishment for contempt. 


1 Magna Charta, § 39. See rst Chart. H. III., § 32; 2d Chart. H. IIT., § 35; Peti- 
tion of Right (3 Car. I. c. 1), § 3. 
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In view of the large number of adjudications the courts them- 
selves can now do but little; and remedy must be sought through 
legislation. Relief can be had by merely enacting that a writ of 
injunction shall not issue to enjoin any act the commission of 
which would be either a felony or a misdemeanor, and by repeal- 
ing any existing statutes authorizing suits in equity by the govern- 
ment itself to prevent violation of its rules enacted for the public 
good, such as the suits to enjoin restraints on trade or the main- 
tenance of gambling-houses or saloons. It is true that in the cases 
involving monopolies, the public has welcomed this jurisdiction 
because it has been effective in coping with offenders too power- 
ful or influential to be reached by the criminal courts; but sooner 
or later the exercise of such jurisdiction leads to abuse, and event- 
ually it must weaken the influence of the court just as it did in the 
fifteenth century. The result of such legislation would not be 
anarchy. The difficulties we now suffer from in criminal trials are 
due largely to the weakness of prosecuting attorneys and executive 
officers, and the low standard of intelligence of our juries. If we 
were brought face to face with the problem of maintaining order 
only by means of the criminal courts, though the process might be 


slow, the final result would be that our criminal prosecutions would 
be made effective; at the same time courts of equity would be 
freed from the danger of arousing popular opposition to their 
procedure by their enforcement of the criminal law. 


Edwin S. Mack. 
MILWAUKEE, February, 1903. 
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APPORTIONMENT OF INCOME. 


N the management of a trust fund there often arise questions of 
apportionment of income. The subject is not a large or impor- 
tant one. It seldom gives cause for litigation. In some form or 
other however the question comes up every day. It arises when- 
ever a trust account is closed. And at such times it is necessary, 
and at other times often convenient, to run over the whole sub- 
ject and apply the law to the various investments contained in 
some trust or other fund. Sometimes one has to audit an old 
trust account, and the staleness of the facts in such a case causes 
questions of apportionment to arise in forms difficult to answer. 
While the problem may merge into questions between capital 
and income, it is ordinarily distinct from them, and its concrete 
form is not “ Is this income ?” but “ Whose income is this? ” 

The old idea that rent or income came due not from day to day, 
but all at once when it could be collected, was the product of the 
uncertainties of its time. The modern trend, the result of modern 
certainties, has made the conception of income something which is 
earned from day to day, —a reward for daily abstinence, as the 
economists would say. And wherever income comes in regularly 
enough to make it possible, the tendency to-day is to apportion it 
as a matter of equity unless some special difficulty exists. 

The question should always be approached from a reasonable 
point of view. Accountants will frequently urge one to refine 
upon it and reduce it to a mathematical question. Over-conserva- 
tive trustees will constantly be inclined to apply an unintelligent 
rule of thumb for their own convenience. Between these two 
extremes, it would seem that the rule of law should be based 
upon the kind of accounting which a prudent business man, thor- 
oughly up to date in methods of audit and account, would employ 
as to his own investments. 

The question may arise 

I. Between buyer and seller. 
II. At the commencement of a trust or fund. 
III. On purchase or sale for a trust account. 
IV. At the end of some life or other interest in a fund. 
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I. BUYER AND SELLER. 


Questions often arise about the division or apportionment of the 
income or profits of a thing bought or sold. Of course, if the 
parties think of the point at the time, they are likely to cover it; but 
often they do not, and often, as in stock-exchange transactions, they 
are in a hurry and prefer to leave the point to the general rule of 
law or to some particular custom. In buying and selling, then, 
the rule of apportionment is purely one of conventionalized 
intention. But it is valuable in connection with the other ques- 
tions to be discussed later, because the question for decision in 
cases which call for the application of such a rule, is often whether 
and when the income in question has ceased to be an incident of 
the principal thing. And the discussion of such a question turns 
upon general principles of apportionment. Common specific 
cases are: 

RENT. — This passes by a grant of the lessor’s interest, unless 
overdue. But where that grant puts an end to a tenancy at will, 
the seller loses his portion of the rent. 

TAXES. — These become a lien and incumbrance on a day cer- 
tain (in Massachusetts May 1st). A mere transfer of the seller’s 
interest after that day leaves the lien on the buyer. For the land 
is the true debtor for the tax, and the liability of the owner is only 
secondary.? 

INSURANCE. —This does not pass as incident. 

Usually, however, rent, taxes, and insurance are apportioned by 
special agreement, as may be seen by consulting any common blank 
form for the purchase and sale of real estate. 

Coupons. — Where a bond is not in default, the purchaser gets 
the current unpaid coupon. Where it is in default, he gets all 
unpaid coupons unless special circumstances exist. There are 
two customary ways of quoting prices for bonds, “ flat” and “ and 
interest.” “Flat” means that a lump sum is paid for the bond, 
coupon on; “and interest” means that the price is settled, and in 
addition accrued interest is adjusted pro rata. In a place, if any 
exists, where neither custom is known, I presume a sale where 
nothing was said would be assumed to be a sale “flat.” In the 
New York Stock Exchange prices are “ flat,” in the Boston Stock 


1 Hammond v. Thompson, 168 Mass. 531. 
* Swan v. Emerson, 129 Mass. 289. 
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Exchange “and interest,” which leads to some differences com- 
mented on later in this article. “On the Curb” in New York 
the sales are “and interest.” For obvious reasons bonds in 
default are presumed to be sold “ flat,” even when the general 
custom is otherwise. 

INTEREST. —Interest not represented by a coupon or specialty 
passes as incident to the debt in the absence of agreement. 

DIVIDENDS. — These “ go off” or cease to pass as incident on 
the day of declaration, unless the corporation fixes a day for them 
to go off by voting that they are to be paid to stockholders who 
were or shall be such on a fixed day. In such a case this day, if 
after declaration of the dividend, governs. 


II. 


A conveyance, devise, or bequest of specific investments must 
be interpreted to ascertain whether accrued income is intended to 
be conveyed to the life tenant or beneficiary. In the absence of 
any evidence of such intention some general rule should be 
applied. And it would seem fair, if there is no expression to the 
contrary, to suppose that a person, who owns an income-producing 
investment and conveys or devises it, has in mind, by the use of the 
word “ income,” that which he knows will be the increment of the 
fund. A giver by deed should not in fairness, and a giver by 
will cannot, turn Indian giver and demand back something which 
passes naturally as incident to the gift. Nor is there any reason 
to believe that such a giver intends to capitalize what is in its 
nature income. 

The law is that any specific or residuary gift carries with it in- 
come from the date of conveyance or death. The income is not 
to be deferred to the date when the estate is or ought to be settled. 
While the law is clear, executors are not accurate about this, and a 
trustee taking over assets from an executor (or where trustee and 
executor are one, some representative of the life tenant) will gener- 
ally get a fairly profitable result from overhauling the executor’s 
account on this point. 

It should be noted, however, that a life tenant who is entitled to 
the income of a residue from the date of death is entitled, accord- 
ing to some decisions, only to the income of the net residue, and 
not to the income of the gross residue. Where the debts are small, 
this rule calls for inconvenient and annoying accounting with no 


INCOME ACCRUED AT THE COMMENCEMENT OF A TRUST. 
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profitable result, but in a large and involved estate it would seem to 
be necessary and just that the life tenant should bear in some form 
the interest on the debts which balance and have probably enabled 
the purchase of the investments. The rule stated in the cases is 
that such a portion of the capital as with its income for one year 
will pay debts, legacies, and charges, shall be applied to that end, 
and the remaining portion or fraction of the principal is the net 
trust capital, while the remaining fraction of income and no more is 
the net or true trust income.! 

This rule was applied to a case where the residue produced 15% 
income, and where therefore the life tenant would have preferred to 
be charged with the debts as of the day of death, and get the 
margin of 9% or more over the statutory rate of interest. Gener- 
ally, of course, the statutory rate is greater than the trust rate and 
the life tenant gains slightly.” 

An annuity charged on the residue is chargeable on the income 
of the residue from the first. But it would seem that a direction 
to purchase an annuity is a legacy of the cost, and in the absence 
of a contrary intention should be treated as if payable at the time 
when other legacies are due. 

All income which is due and payable at the date ofa death — that 
is to say, such matters as in the case of a sale would not pass as 
incident to the thing sold — becomes part of the principal. This 
rule generally works some hardship, and it should be guarded 
against in drawing wills where the difficulty is likely to arise. In 
the case of a husband who leaves his property in trust for his wife, 
there ought to be, in addition to the gift in trust, an outright legacy 
of a sum sufficient to represent the amount of income which a 
prudent woman should have on hand as a working balance. The 
average testator has cash in bank which is income, and does not 
mean to capitalize it. The writer knows of one case where the 
money upon which a husband and wife expected to live for the 
ensuing year was technically in hand at the date of the husband’s 
death and so was capitalized. The result was to cripple the widow’s 
finances severely, just when the contrary would have given needed 
ease and comfort. 


1 Allhusen v. Whittell, L. R. 4 Eq. 295 (1867). 
2 Lambert v. Lambert, L. R. 16 Eq. 320 (1873). 
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APPORTIONMENT IN THE PURCHASE AND SALE OF 
INVESTMENTS DURING THE TRUST. 


Ill. 


In general, wherever income would pass with a thing sold or 
come with a thing bought, it is held that it is lost to, or gained by, 
the life tenant when the trustee sells or buys. 

A prudent trustee ought, however, so to frame his bargains that 
injustice will not be done to either party; and where, as in Massa- 
chusetts, the test of his duty and power is his reasonableness and 
prudence, it would seem that he ought to be upheld in so framing 
his accounts that the substance of the transaction will be there 
represented fairly.! 

Suppose that one should desire to-day to sell for a trust a 
block of the first mortgage bonds of the so-called ‘ Atchison” 
railroad. These are freely dealt in in New York and in Boston on 
the Exchanges. In New York they sell “ flat;” in Boston, ‘“ and 
interest.” The best way to sell such bonds is to give a broker 
an order to sell for a fixed price and interest, and to authorize 
him to execute the order through his representatives in either 
Exchange, giving it to each according to the custom of his 
Exchange, but at substantial equivalents. Thus the advantage 
of both markets is obtained. On a block of $10,000 the differ- 
ence between a sale “flat” the day before and the day after the 
coupon is due will make a difference to the life tenant of $200, 
if no apportionment is made. And it would seem clear that 
whichever way a sale is made it ought to be apportioned and 
settled in the trust accounts as a sale “‘ and interest.” Guaranteed 
stocks, income bonds, and other like securities ought to be treated 
inthe same way. The writer is informed, however, that the practice 
(where there is anything definite enough to deserve the name) is 
often otherwise; and that some prominent trustees even instruct 
their brokers to return to them only the net sale, or purchase 
“flat,” whatever the form of the transaction with the other party. 
This is done, perhaps, because of the economy of bookkeeping, 
as it reduces the three entries of principal, commission, and 
interest toone. The result in any particular case seems grossly un- 
fair, and the writer has heard of a case where a trustee designedly 


1 Compare New England Trust Co. v. Eaton, 140 Mass. 532, where a testamentary 
trustee without special powers in the will was sustained in apportioning bond pre- 
miums between capital and income. 
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sold stocks and bonds flat just’ “ex dividend” or coupon, and 
bought others flat just before dividend or coupon day with the 
express purpose of favoring the life tenant. On the other hand, 
in ten years of accounting by an honest trustee the net result 
would probably balance, and it would not be worth while to dis- 
turb his accounts. 

A like point arises where rights accrue to stock to subscribe at 
a profit to other stock. The rights themselves, if sold, are capital. 
However, if they should be sold and new stoek of the company 
bought with the proceeds, dividends would begin at once. If the 
trustee subscribes under them a delay occurs and he ‘commonly 
loses two dividends before he gets full stock on the new subscrip- 
tion. It would seem fair that the equivalent of the lost dividends, 
or at least interest on the money which is not producing dividends, 
should be paid to the life tenant and charged up as part of the cost 
of new stock. So far as the writer knows of any practice in trust 
accounts, it isthe other way. The stock market, however, faithfully 
represents this fact in comparative values. That is to say, the in- 
vestor pays at least enough less for the rights than for the equivalent 
stock to balance this loss of dividends. : 

A point, perhaps chiefly of interest between principal and 
income, is worth speaking of under this head because of the 
question when the thing, if income, falls due. In the reorganiza- 
tion of more than one western railroad some interest, at least, was 
earned on first mortgage bonds during the receivership, but was 
applied to capital expenditures, and a part of the new securi- 
ties given at the reorganization in exchange for old ones was 
specifically declared to be in exchange for coupons overdue. 

In the Atchison “ Plan” of 1895, page 3, the Adjustment Bonds 
are declared to be given (to the extent of 40% of the principal of 
old General Mortgage Bonds) in adjustment as follows: “25% for 
balance of principal of the General Mortgage Bonds (only 75% was 
given in new General Mortgage Bonds). 8% for accrued interest 
to July 1, 1895. 7% as compensation for reduction of fixed charge, 
and the non-cumulative feature for five years.” The footnote 
giving this detail does not appear in all copies of the plan which 
the writer has seen, but the text states that “the coupons on the 
present General Mortgage Bonds are funded to July 1, 1895.” (p. 3), 
and calls for the deposit of bonds with coupons representing interest 
from July 1, 1893 (p. 19); and from these two statements the same 
inference must be drawn. The St. Joseph & Grand Island Ry. 
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plan of 1896 gives 25% face value second preferred stock of the 
new company in return for coupons on old firsts. The old bonds 
bore interest at 6%, and were paid interest up.to Nov. 1, 1893. 
The new bonds, bearing 2-3-4%, bore interest from Jan. 1, 1897, 
at the rate of 2% for the first two years. The loss was coupons for 
a face value of 19%. The new second preferred stock had not any 
considerable market value. That is to say, in the one case valuable 
adjustment bonds, in the other second preferred stock was given to 
the security holder in respect of, and because of income which had 
been impounded for purposes of the reorganization. The Boston 
trustees about whose action the writer has known sold eight-for- 
tieths of the Atchison Adjustment Bonds received, and paid the 
proceeds to the life tenant. What, however, should have been the 
course of a trustee whose life tenant died pending the reorganization? 
The old coupon interest became due from day to day, and was ap- 
portionable (see below) ; but it was not paid except as part of the 
general settlement of the reorganization. When did it accrue as 
income? As the coupons became due? On deposit (when other 
interest was adjusted in cash)? When the plan became opera- 
tive? It would seem that here, as some of the older members of 
the Suffolk Bar sometimes reply to their juniors, “The answer to 
those questions is a bill for instructions.” 

In the case of a compromise of a claim involving interest and 
principal, it would seem that a trustee ought to take a set of pres- 
ent value tables at the fair rate of trustee interest, fix the date or 
dates when the money ought to have been paid, ascertain the sum 
which then invested would have produced the amount received 
and divide pro rata the interest among the persons entitled to the 
income of the intervening period. 

If the interest in the claim ran at 6% there might be a case for 
adjusting interest at that rate. Another mode is to make up the 
claim at its face values of principal and interest, and divide the 
settlement money in like proportions. 


IV. APPORTIONMENT AT THE END OF LIFE INTEREST. 


The real problem in apportionment is met on the death of the 
life tenant when a mixed fund has to be considered. The adjuster 
should have before him a memorandum of dates and facts, ¢. g., 
“John Doe died June 1, 1902, at 9 A.M., having a life interest 


1 Maclaren v. Stauiton, L. R. 11 Eq. 382. 
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under a trust fund, created by will (or deed) on April 1, 1860, by 
Richard Roe. The exact language creating the life estate is,” etc. 

FORMS OF INCOME IN QUESTION. — Interest grows due from 
day to day and is apportionable.!_ But an exception is made where 
the interest is represented by a separate specialty, ¢. g., a coupon? 
It is not then apportionable at common law. 

Where the coupons are in ordinary form, at common law they 
are not apportionable.’ 

In Massachusetts, prior to Jan. 1, 1902, coupons were apportion- 
able if in a trust created by will, but not if in a trust otherwise 
created.! 

The Revised Laws removed this anomaly Jan. 1, 1902.5 Quaere 
as to whether the dates of the statutes or the date of the instrument 
should determine. 

COUPONS NOT IN USUAL Form. — Atchison Adjustment Bonds® 
may be taken as an example. The interest is cumulative. No in- 
terest is payable except when and as declared in October by the 
directors out of a year’s business ending July 1. It is clear that 
there is no certainty of any declaration of interest, nor that at the 
date of the death of the life tenant any net earnings exist and are 
applicable which may not be swept away by subsequent net losses. 
It would seem then that where the life tenant dies after July 1, the 
interest is fixed and should go to his estate, while if he dies 
before July 1, it is at least uncertain whether his estate can claim 
anything. 

Kansas City, Memphis & Birmingham Income Bonds furnish 
another illustration. This mortgage defines net earnings, and re- 
quires payment of interest out of them, with a proviso or condition 
subsequent that the directors shall adjudge the earnings to be 
sufficient, and authorize the payment. It would seem that this is 
in the nature of a dividend, and not apportionable if declared, after 
a life tenant’s death, for a period during part of which he was 
not living. The interest is not cumulative. Since the guarantee 
of these coupons by the St. L. & S. F. Ry. Co., it would seem that 
they are like other bonds. 


1 Dexter v. Phillips, 121 Mass. 178. 

2 Clark v. Iowa City, 20 Wall. 583-589; Dexter v. Phillips, 121 Mass. 178; Adams 
v. Adams, 139 Mass. 449. In Massachusetts otherwise by statute cited below. 

8 Clark v. Iowa City, 20 Wall. 583-589. 

4 Pub. St. c. 136, sec. 25, enacted May 10, 1848, as c. 310, sec. 2 of A. & R. of 1848. 

5 See R. L. c. 141, § 25. 6 The mortgage is inCom. & F. Chronicle, 62, p. 739. 
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DIVIDENDS. — General Provisions. — The decisions of the 
courts have dwelt on and given importance to the dates of four 
circumstances. 

1. Date of declaration. 

2. The specific period, and especially the date of its end, in re- 
spect of which payment is made, ¢. g., “for the quarter 
ending July Ist.” 

3. The date when a dividend “ goes off” the stock, 4. ¢., the date 
after which a transfer does not carry the dividend as inci- 
dent to the stock. 

4. Date of payment. : 

It is specially to be noted that these facts may occur in almost 
any order of time. 

1. The date of declaration is always obtainable, although some- 
times after lapse of time hard to get at except on the corporate 
records. 

2. In the case of a cumulative preferred stock not in arrear one 
can be certain of the period in respect of which it is declared. 
But elsewhere this is often impossible, the directors simply de- 
claring ‘a dividend” and designedly omitting the period (per- 
haps because in what would naturally be the period they did not 
earn the dividend declared). In such cases one can sometimes 
get a pretty definite statement of the real period at the office of 
the company. Dividends on preferred cumulative stock in arrears 
are sometimes declared in respect of the earliest period as to 
which there are arrears, sometimes in respect of the current 
period; and sometimes (as if to plague the trustee) as simply 
“a dividend.” 

3. The dividend goes off the stock as between buyer and seller as 
soon as declared, unless the company in its declaration fixes a date 
on which it shall go off. Sometimes this date is previous to the 
declaration, in which case it does not go off until declaration. 
In auditing old accounts it is sometimes hard, without access 
to corporate records, to get the date when the dividend goes 
off. 

4. Dividends may be declared to be paid at the treasurer’s con- 
venience, but they are generally declared to be payable on a day 
certain. Sometimes after such declaration (perhaps to avoid an 
injunction) the treasurer is authorized to, and does anticipate 
payment. 

If the life tenant dies prior to the declaration and prior to the 
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end of the period, or if no such period is named, the remainder- 
man gets the whole dividend.! 

If the life tenant dies (1) after the declaration but (2) before 
the end of the period (3) before the date when the dividend goes 
off and (4) before payment, it would seem clear that his estate 
cannot have the whole dividend, because a portion of the period 
for which the dividend was declared was after his death. Justice 
would seem to suggest that it be apportioned. But apportionment 
of dividends in the absence of statute may be difficult, even where 
as in this case they have ceased to be uncertain. It would seem 
more likely that the remainder-man would get the whole, partly 
on the grounds urged in Foote Appellant,! partly because the 
dividend is payable to stock which at the important times has come 
to be owned by the remainder-man, and partly because it is at the 
date of death still uncertain. Payment of the dividend may fail or 
be enjoined. 

If the declaration is in respect of a definite period ending before 
death, this fact is controlling. The declaration itself and other 
matters may all be after death. This was decided in Johnson Ex’or 
v. Bridgewater Co? 

This decision would seem to apply to arrears on cumulative 
dividends, and to income bonds where the income period is fixed, 
and to be much broader than is generally assumed. 

The absence of a specific period presents more difficulties. 
Suppose such a dividend declared January 1, then the life tenant’s 
death January 15, the dividend payable to stock of February 1, and 
payable March 1, and no specific period named in respect of 
which it is to be paid. This would seem to be debitum in praesents 
solvendum in futuro, and to be probably, although doubtfully, the 
life tenant’s. Ifthe death were February 15th there would be little 
or no doubt that it was the life tenant’s. 

The general rule is that the dividend goes to the holder at the 
date of declaration. The application of these suggestions and rules 
to cumulative income bonds or preferred stocks will produce some 
astonishing results. For instance, a life tenant may die in 1890 
and if arrears of preferred stock dividends are heavy and are paid 
up first, the remainder-man may not get anything for ten years or 
so. If current dividends are paid first, the administrator of the life 
tenant may get a plum ten years or so after his intestate has died. 


1 Foote Appellant, 22 Pick. (39 Mass.) 299, 304. 2 14 Gray, 274. 
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And how are he and the trustee to settle their respective accounts 
until the tra: action is over? 

RENT. — Rent is not apportionable at common law.!_ In Massa- 
chusetts the statute above cited makes it apportionable. In the 
usual case rent grows due from day to day or is for an annual 
period. But what is one to say to a Bar Harbor or Newport 
lease with rent payable June 1 and September 1, when every one 
knows that in substance the whole year’s rent is earned between 
June 1 and October 1? In such a place a lease for sixteen months 
— say the period from June 1, 1902, to Oct. 1, 1903 —can be and 
sometimes is written reserving two years’ rent. Should a life 
tenant who dies May 1, 1903, eleven months after the beginning of 
the term, but before the second season, have eleven-sixteenths of 
the rent for the two seasons? 

In England rent payable in advance is not apportionable.2, The 
Massachusetts statute would seem to provide that it is, and cer- 
tainly all income paid in advance for a specific period ought to 
be held to be apportionable over that period. The question, of 
course, is — what will happen to the trustee if he pays the life ten- 
ant immediately on receipt, as he often does? The answer is, he 
ought not to pay immediately. 

PROFITS OF BUSINESS. — Partnership articles usually contain a 
withdrawal clause and a settlement clause. Where trustees are 
authorized to be partners they ought certainly, where feasible, to 
adjust the articles so that they will be fair in the event of the 
death of a life tenant. All withdrawals payable should represent 
the fair and certain increment from week to week or month to 
month, and withdrawals payable before the death should go to the 
life tenant. The profit-taking period ought to be a fair one (yearly 
generally because of the effect of seasons on profits), and extra 
profits or losses ought to be reckoned as accruing at that time. 
Any excess of withdrawals over accruing profits, except such as is 
accidental, ought to be stopped at once. 

OutTco. I. Zaxes.—In Massachusetts taxes are not appor- 
tionable. They accrue May Ist in respect of the following twelve 
months,’ and should be charged to the person who is entitled to 
the income on that day.* 


1 Com. Dig. Tit. Rent. Dexter v. Phillips, 121 Mass. 178. 
2 Ellis v. Rowbotham, [1900] 1 Q. B. 740. 
8 Inhabitants of Southborough v. Inhab. of Marlborough, 24 Pick. 166. 
* Holmes v. Taber, 9 Allen (Mass.) 246 (1864). 
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As tax bills are not received or payable until autumn, a prudent 
trustee ought not to account with his life tenant during the sum- 
mer without reserving a safe margin. It is respectfully submitted 
that the above ruling is archaic, and ought to have been covered by 
the statute which made rents apportionable, since rents and taxes 
are yearly and certain entries on one and the same account. The 
state of the law raises the question whether a trustee buying or 
selling taxable real estate ought to have the taxes apportioned to 
the date of transfer. That is the usual custom of prudent men. 
And if he had the power to apportion taxes on death, a trustee 
should follow that custom. The peculiar state of the law seems to 
work a hardship in permitting the life tenant to have the rents only 
up to the day of his death when he is required to pay the tax bills 
for the entire year if he is alive on May 1. 

II. /usurance. — Insurance premiums are apportionable. This 
has the most obvious fairness. The death divides a term. The 
short rate for either part of it is greater than the fraction of the 
total rate. The risk exists and the protection is given from day 
to day. 

III. Repairs. Surety Company Bond Premiums, etc. — These 

ought in fairness to be apportioned over the period during which 
they benefit the tenant.. If this cannot be done with reason- 
able certainty, they must lie where they fall, like dividends. But 
such a result is unfair. The writer has known of a case where a 
surety company premium for taking out the bond of the trustee was 
greater than the subsequent annual payments to the company, and 
the excess greater than the first six months’ income. It was wiser 
to pay this out of income at once than to pay for a bill for instruc- 
tions, but a fair-minded trustee who had power to decide the ques- 
tion would have charged something to capital, or deferred charging 
it for a while. 
-- Where a tenant pays anything in the nature ofa fine for a lease, 
or where the landlord, as is often the case, abates rent for a period 
in consideration of repairs, it would seem that fair adjustments 
should be made, not only between principal and income where 
capital is involved, but also between periods of income. An abate- 
ment of six months’ rent in order to get a three years’ lease should 
be apportioned over the three years. An abatement of rent in 
order to get the tenant to do structural improvements of equal or 
greater value should be chargeable to capital. 
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Fortunately, the question of apportionment can be, and often is, 
disposed of by the construction of the instrument under which it 
arises. This is sometimes due to accident, and sometimes to the 
skill of the conveyancer. 

The accidents happen when, generally at the end of litigation, it 
is established that a testator who made a specific bequest or de- 
vise of a wasting investment intended that the person entitled to 
the income at a particular time should have what was then received, 
whatever its nature. Such cases are simply questions of intention. 

There are also cases where the draughtsman has decided before- 
hand, and laid down a rule of apportionment to be followed in 
administering the particular fund.) 

Good draughtsmen now draw their trust instruments to give to 
the trustee the power to apportion as between life tenant and re- 
mainder-man, and it could at least do no harm to extend these 
clauses so as to cover also apportionment of income. It would 
seem that these powers are powers of appointment, and should be 
sustained as such. Still it is likely that some one will want to try 
the issue whether they do not make the trustee a referee or 
judge, and whether, in such case, they are so drawn as success- 
fully to avoid the cases which decide that an agreement or direc- 
tion to arbitrate is void. 

Whether or no the will or instrument leaves the discretion to the 
trustee, it is submitted that the courts ought to do so so far as is 
practical. The question is one of fact. It is a question of how a 
prudent man would regard the matter. Investments are as various 
as can well be in these active days, and their variety results in many 
odd points and peculiarities of income and outgo. Those which 
are not peculiar are not the only safe ones for trustees. And once 
the question of safety is settled, the trustee of to-day ought to have 
a reasonably free hand. He is already allowed to apportion cou- 
pons in his discretion.2 And this practice ought to apply to the 
whole general subject. Enough has been said to show that the re- 
finements of the question present many and strange pitfalls for the 
unwary. Those refinements ought to be tempered with common 


1 Hemenway v. Hemenway, 171 Mass. 42. 
2 New England Trust Co. v. Eaton, supra. 
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sense. The adjustments suggested ought to be made, or at least 
considered, when they are important. But a good trustee is not 
- necessarily either a skilled professional accountant or a trust law- 
_ yer, and the writer has no intention to assert that he should be. 
The object of this article is to show that the question of appor- 
tionment is one upon which a trustee ought to be alert. It 
should never escape his mind, and he should use common sense 
about it. 
Richard W. Hale. 


Boston, Mass. 
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CONCERNING THE ALASKAN BOUNDARY. 


ere geographical limits of the dominions of the Emperor of 

all the Russias on the continent of America, ceded by him 
to the United States according to the terms of the treaty of March 
30, 1867, were set forth in that convention in the following words: 


“The eastern limit is the line of demarcation between the Russian and 
the British possessions in North America, as established by the convention 
between Russia and Great Britain of February 28 = 16, 1825, and described 
in articles III. and IV. of said convention, in the following terms : — 

“III. ‘Commencing from the southernmost point of the island called Prince 
of Wales Island, which point lies in a parallel of 54 degrees 40 minutes north 
latitude, and between 131st and 133d degree of west longitude (meridian of 
Greenwich), the said line shall ascend to the north along the channel called 
Portland Channel as far as the point of the continent where it strikes the 
56th degree of north latitude; from this last mentioned point, the line of 
demarcation shall follow the summit of the mountains parallel to the coast 
as far as the point of intersection of the 141st degree of west longitude (of 
the same meridian); and finally, from the said point of intersection, the 
said meridian line of the 141st degree, in its prolongation, as far as the 
frozen ocean.’ 

“TV. With reference to the line of demarcation laid down in the preced- 
ing article, it is understood — First — That the island called Prince of 
Wales Island shall belong wholly to Russia (now, by this cession to the 
United States). 

‘Second — That whenever the summit of the mountains which extend in 
a direction parallel to the coast from the 56th degree of north latitude to 
the point of intersection of the 141st degree of west longitude shall prove 
to be at the distance of more than ten marine leagues from the ocean, the 
limit between the British possessions and the line of coast which is to belong 
to Russia as above mentioned (that is to say, the limit to the possessions 
ceded by this convention,) shall be formed by a line parallel to the wind- 
ing of the coast, and which shall never exceed the distance of ten marine 

leagues therefrom.” * 


According to the terms of the convention recently negotiated 
by Mr. Hay and Sir Michael Herbert, and ratified by the Senate, 


1 Treaties and Conventions Concluded between the United States and other Powers, 


939: Washington: 1889. 
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February 11, 1903, a tribunal consisting of six impartial jurors, 
three appointed by the President, and three appointed by the 
King, shall endeavor to determine the Alaskan boundary and 
shall consider in making its decision the articles quoted above from 
the Russian-American treaty, and particularly articles III., IV. and 
V. of the earlier treaty of 1825.1 With reference to these articles it 
is provided that the tribunal shall answer and decide the following 
questions: 


“1, What is intended as the point of commencement of the line? 

“2. What channel is the Portland Channel? 

“3. What course should the line take from the point of commencement 
to the entrance to Portland Channel? 

“4. To what point on the fifty-sixth parallel is the line to be drawn 
from the head of the Portland Channel, and what course should it follow 
between these points? 

“5. In extending the line of demarcation northward from said Point 
on the parallel of the 56th degree of north latitude, following the crest of 
the mountains situated parallel to the coast until its intersection with the 
141st degree of longitude west from Greenwich, subject to the condition that 
if such line should anywhere exceed the distance of ten marine leagues from 


1 “TIT. A partir du Point le plus méridional de l’ile dite Prince of Wales, lequel Point 
se trouve sous la paralléle du 54me degré 40 minutes de latitude Nord, et entre le 131me 
et le 133me degré de longitude Ouest (Méridien de Greenwich), la dite ligne remontera 
au Nord le long de la passe dite Portland Channel, jusqu’au Point de la terre ferme 
ou elle atteint le 56me degré de latitude Nord: de ce dernier point la ligne de démar- 
cation suivra la créte des montagnes situé¢es parallélement 4 la Céte, jusqu’au point 
d’intersection du 141me degré de longitude Ouest (méme Méridien) ; et finalement du 
dit point d’intersection, la méme ligne méridienne du 141me degré formera, dans son 
prolongement jusqu’a la mer Glaciale, la limite entre les Possessions Russes et Britan- 
niques sur le Continent de l’Amérique Nord-Ouest. 

IV. Il est entendu, par rapport a la ligne de démarcation déterminée dans 1’Article 
précédent : 

1°, Que l’ile dite Prince of Wales appartiendra toute entiére a La Russie: 

2°. Que partout ou la créte des montagnes qui s’étendent dans une direction 
paralléle 4 la Céte depuis le 56me degré de latitude Nord au point d’intersection du 
141me degré de longitude Ouest, se trouveroit 4 la distance de plus de dix lieues 
marines de l’Océan, la limite entre les Possessions Britanniques et la lisiere de Céte 
mentionnée ci-dessus comme devant appartenir 4 la Russie, sera formée par une ligne 
paralléle aux sinuosités de la Céte, et qui ne pourra jamais en étre éloignée que de dix 
lieues marines. 

V. Il est convenu en outre, que nul Etablissement ne sera formé par l’une des deux 
Parties dans les limites que les deux Articles précédens assignent aux Possessions de 
l’Autre, En conséquence, les Sujets Britanniques ne formeront aucun Etablissement 
soit sur la céte, soit sur la lisitre de terre ferme comprise dans les limites des Posses- 
sions Russes, telles qu’elles sont désignées dans les deux Articles précédens ; et, de 
méme, nul Etablissement ne sera formé par des Sujets Russes au dela des dites limites. 
XII. Brit. and For. St. P. 40. 
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the ocean, then the boundary between the British and the Russian territory 
should be formed by a line parallel to the sinuosities of the coast and dis- 
tant therefrom not more than ten marine leagues, was it the intention of said 
convention of 1825 that there should remain in the exclusive possession 
of Russia a continuous fringe or strip of coast on the mainland, not exceed- 
ing ten marine leagues in width, separating the British possessions from the 
bays, ports, inlets, havens, and waters of the ocean, and extending from the 
said point on the 56th degree of latitude North, to a point where such line 
of demarcation should intersect the 141st degree of longitude west of the 
meridian of Greenwich? 

“6. If the foregoing question should be answered in the negative, and 
in the event of the summit of such mountains proving to be in places more 
than ten marine leagues from the coast, should the width of the 4s#ére, which 
was to belong to Russia be measured 1) from the mainland coast to the 
ocean, strictly so-called, along a line perpendicular thereto ; or (2) was it 
the intention and meaning of the said convention, that where the mainland 
coast is indented by deep inlets, forming part of the territorial waters 
of Russia, the width of the 4siéve was to be measured (a) from the line 
of the general direction of the mainland coast, or (4) from the line separat- 
ing the waters of the ocean from the territorial waters of Russia, or (¢) 
from the heads of the aforesaid inlets? 

“7, What, if any, are the mountains referred to as situated parallel to 
the coast, which mountains, when within ten marine leagues from the coast, 
are declared to form the eastern boundary?” 


The purpose of this paper is solely to consider the problem in- 
dicated in the fifth question, concerning the intention of the con- 
vention of 1825 with reference to the boundary from the point on 
the 56th degree of north latitude to the intersection of the 14Ist 
degree west longitude, the nature of the line between these points, 
and the method of its demarcation. It is, therefore, necessary 
to examine with care the several negotiations preliminary to the 
Anglo-American treaty in the light of the published correspondence 
relating thereto.! 


1 A lucid and authoritative article concerning this correspondence, by Hon. John 
W. Foster, Ex-Secretary of State, appeared in National Geographic Magazine, Vol. X. 
p- 425. See also paper by Thomas Hodgins on The Canada-Alaska Boundary Dispute, 
The Contemporary Review, August, 1902, p. 190; The Alaskan Boundary, by Professor 
J. B. Moore, North American Review, Vol. 169, p. 501; The Alaskan Boundary, by 
Horace Townsend, Fortnightly Review, Vol. 72, p. 490; The Alaskan Boundary Dis- 
pute, by Professor Chas. N. Gregory, No. 315, Law Magazine and Review, February, 
1900 ; unsigned leading article, No. 392, Edinburgh Review, April, 1900, p. 279; State- 
ment of Facts regarding the Alaska Boundary Question, compiled for the Government 
of British Columbia by Alexander Begg, Victoria, B. C., 1902; The Alaska Frontier, 
by Thomas W. Balch, Philadelphia, 1903. 
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In order to do this intelligently, it is well to note the contour 
of the northwest coast of America between Mount St. Elias at the 
north and Dixon Entrance at the south, as shown on the accom- 
panying map. It will be observed that the coast between these 
points is indented irregularly by long arms of the sea, continuous 
in width, of great depth, and forming a connecting line of straits 
between the mainland and the large islands which breast the 
ocean. These fiords taken with the peninsulas and islands which 
separate them from the sea constitute a well-defined parallelogram, 
cutting into the northwest coast. 

It is well known that the negotiations leading up to the treaty 
of 1825 grew out of the desire on the part of Great Britain to 
secure the renunciation by the Emperor of Russia of the preten- 
sions made by him in his Ukase of 1821, by the terms of which 
that monarch claimed exclusive right of jurisdiction for a distance 
of one hundred Italian miles over the ocean from 45° 50! north lati- 
tude on the Asiatic coast to the northward, and southeasterly on 
the northwest coast of America to 51° north latitude. This decree 
prohibited foreign vessels from approaching Russian territory 
within these limits, while the pursuit of all commerce was exclu- 
sively granted to Russian subjects. It was also desired by Great 
Britain to fix the limits between the English and Russian posses- 
sions on the northwest coast of America; but the determination 
of the boundary was a matter of secondary importance to the 
British Foreign Office.? 

The negotiations were carried on at St. Petersburg by Count 
Nesselrode and M. Poleticain behalf of Russia, and by Sir Charles 
Bagot, the British Ambassador, under the instructions of Mr. 
George Canning, the Secretary of State for Foreign Affairs. 
These instructions were prepared under the guidance of Mr. 


1 Fur Seal Arbitration Papers, 1893, Vol. IV. p. 446. Mr. George Canning said, 
in writing to Mr. Stratford Canning: “'fhe whole negotiation grows out of the Ukase 
of 1821. So entirely and absolutely true is this proposition that the settlement of the 
limits of the respective possessions of Great Britain and Russia on the northwest coast 
of America was proposed by us only as a mode of facilitating the adjustment of the 
difference arising from the Ukase by enabling the Court of Russia, under cover of the 
more comprehensive arrangement, to withdraw, with less appearance of concession, the 
offensive pretensions of that Edict. 

“It is comparatively indifferent to us whether we hasten or postpone all question 
respecting the limits of territorial possession on the Continent of America, but the 
pretensions of the Russian Ukase of 1821 to exclusive dominion over the Pacific could 
not continue longer unrepealed without compelling us to take some measure of public 
and effectual remonstrance against it.” 


> 
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Pelly, Chairman of the Hudson’s Bay Company, who had informed 
the Secretary that the most southern establishment of Russia on 
the northwest coast of America was on a small island, in latitude 
57°, that there was no Russian settlement on the mainland, nor 
any commerce to the eastward of the coast. Mr. Pelly suggested, 
therefore, “either the channel between the islands and the main- 
land, as the most desirable line of demarcation to the eastward, 
which being agreed to, the line to the southward might be drawn 
so as to comprehend Sitka and all the Russian settlements upon 
the islands.”! Sir Charles Bagot was given greater freedom, how- 
ever, and was informed that, “if necessary, the line must be drawn 
on the mainland to the northernmost post of the North-West 
Company from east to west till it strikes the coast, and thence may 
descend to whatever latitude may be necessary for taking in the 
island on which Sitka stands.” Mr. Canning was doubtful how 
far to the eastward the claims of Russia might be extended on the 
mainland, from whatever point might be agreed upon as the 
southern limit of her possessions. Therefore his advice on this 
point to his Ambassador is significant: 


“Tt is absolutely essential, therefore, to guard against any unfounded 
pretension or any vague expectation of Russia to the eastward, and for 
this purpose it is necessary that whatever degree of latitude be assumed, a 
definite degree of longitude should be also assigned as a limit between the 
territorial rights of the two Powers. . . . It would, however, in that case, 
be expedient to assign with respect to the mainland south of that point, a 
limit, say of 50 or 100 miles from the coast, beyond which the Russian posts 
should not be extended to the eastward. We must not on any account ad- 
mit the Russian territory to extend at any point to the Rocky Mountains.’ 


With such instructions Sir Charles Bagot made a definite prop- 
osition for the demarcation of the boundary line. He proposed 
that it be drawn through Chatham Straits to the head of Lynn 
Canal, thence northwest to the 140th degree of longitude! (line 
A, Map). A written contre-projet was offered in behalf of Russia. 
In this document Russia claimed the territory as far south as the 
55th degree, supporting this contention by the limits assigned to 
Russian possessions by the Charter granted by the Emperor Paul 
to the Russian-American Company in 1799. In view of the fact 
that the 55th degree of north latitude cut through Prince of Wales 


1 Fur Seal Arbitration Papers, 1893, Vol. IV. p. 417. 


2 Ibid. 419. 3 Tbid. 419-420. * Ibid. 424. 
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Island the proposition was made that this island be wholly within 
Russian territory. The Russian plenipotentiaries expressed the 
wish to have the line pass up Portland Channel to the mountains 
which bordered on the coast, thence along the mountains parallel 
to the sinuosities of the coast as far as the 139th degree west 
longitude. The following reason was assigned for such a line: 


“Le motif principal qui force la Russie 4 insister sur la souveraineté de 
la lisitre indiquée plus haut sur la terre ferme depuis le Portland Canal 
jusqu’au point d’intersection du 60 avec le 139 longitude, c’est que, privée 
de ce territoire, la Compagnie Russe-Américaine n’auroit aucun moyen de 
soutenir les Etablissemens qui seroient dés lors sans point d’appui, et qui 
ne pourroient avoir aucune solidité.” * 


In return Russia offered to give to British subjects free navigation 
of all the rivers “ qui aboutissent 4 l’Océan dans cette méme lisiére.” 
The opening of the Russian Port of New Archangel to British sub- 
jects was made a further inducement for the acceptance of this 
proposition. 

It is clear that the sense of a need of a continuous strip of Russian 
mainland from Portland Channel to the intersection of the 139th 
degree of west longitude caused the Russian plenipotentiaries to 
refuse the British proposition. 

The Russian contre-projet was unacceptable to Sir Charles Bagot. 
He stated that a line drawn according to the Russian plan would 
deprive Great Britain of the sovereignty of all the inlets and small 
bays between latitudes 56° and 54° 45’ the greater portion of which 
were in direct communication with the establishments of the Hud- 
son’s Bay Company, and of peculiar importance to its commerce. 
He further contended that the Russian-American Company did not 
possess a single establishment on the mainland between the parallels 
of latitude mentioned.” 

Thereupon Sir Charles Bagot made a second offer. He pro- 
posed to draw the line between Admiralty Island to the north and 
Duke of York and Prince of Wales islands to the south directly to 
the mainland, ‘ coupled with the concession,” as he writes, “ of a 
line of coast extending 10 marine leagues into the interior of the 
continent”? (see line B, Map). 

His proposal to Russia was expressed in the following language: 


1 Fur Seal Arbitration Papers, 1893, Vol. IV. p. 427. 
2 Ibid. 427-428. 
8 Ibid. 424. 
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“La Grande-Bretagne proposeroit de prendre pour ligne de démarcation 
entre des territoires des deux Puissances une ligne tracée de Pouest vers 
Vest, par le milieu du canal qui sépare les fles du Prince de Galles et du 
Duc d’York de toutes les fles situées au nord des dites fles jusqu’a ce qu’elle 
touche la terre ferme. De 1a se prolongeant dans la méme direction sur la 
terre ferme jusqu’a un point distant de la céte de 10 lieues marines, la ligne 
remonteroit de ce point vers le nord et le nord-ouest, parallélement aux 
sinuosités de la céte, et toujours 4 la distance de 10 lieues marines du rivage, 
jusqu’& 140 degré de longitude (de Greenwich) dont elle suivroit alors du 
prolongement jusqu’a la Mer Polaire.”* 


Reference to the map indicates that this second British offer 
placed the southern boundary of Russia on the continent at a point 
lower than the 57th degree of north latitude. Sir Charles Bagot’s 
comment on the scope of his proposal is significant: 


“La Ligne . . . assureroit 4 la Russie non seulement une lisitre sur le 
continent, vis-a-vis de . . . I’Etablissement le plus méridional qu’elle pos- 
séde sur les fles, mais qui lui assureroit aussi la possession de toutes les {les 
et les eaux qui |’avoisinent, ou qui se trouvent placées entre cet Etablisse- 
ment et la terre ferme, la possession enfin de tout ce qui pourroit devenir, 
par la suite, de quelque utilité, ou pour la solidité ou pour sa prosperité.”’ ? 


It is apparent that it was the intention of the British ambassador 
that, if the Russian frontier could be limited on the south by the 
line suggested by himself, the channels and straits to the north 
should remain under exclusive Russian control, as well as the strip 
of mainland which they bounded; that Russian sovereignty over 
such waters, whether outside straits or fiords penetrating far 
inland, should include at every point an adjacent strip of the coast ; 
that north of the line agreed upon there should be an unbroken belt 
of water and mainland. The Russian plenipotentiaries objected to 
this second proposal on the ground that without a strip of land 
along the edge of the continent starting from Portland Channel, the 
Russian establishments on the neighboring islands would be with- 
out a base of support, and at the mercy of foreign settlements which 
might be made on the mainland.® 


1 Fur Seal Arbitration Papers, 1893, Vol. IV. p. 428. 2 Tbid. 429. 

8 Ibid. 429. “D’ autre part, les Plenipotentiaires de Russie ont |’ honneur de lu 
observer itérativenent, que sans une lisi¢re sur la céte du continent 4 partir du Port- 
land Channel, les Etablissemens Russes des isles du voisinage n’auroient aucum point 
d’appui; qu’ils seroient 4 la merci de ceux que des étrangers formeroient sur la terre 
ferme, et que tout arrangement semblable, loin d’étre fondé sur le principe des conve- 
nances mutuelles, ne presenteroit que des dangers a l’une des Parties et des avantages 
exclusifs & l'autre.” 
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In his reply Sir Charles Bagot stated that discovery and occupa- 
tion of islands should not give Russia rights on the mainland south 
of her actual establishments on the coast; that there were no 
Russian settlements on the mainland south of the 60th degree of 
north latitude ; that the Hudson’s Bay Company was established on 
the mainland north of the 55th degree north latitude and near the 
coast; that Great Britain could not renounce the sovereignty of 
the coast south of 56° 30’ without sacrificing the interests of that 
corporation; that it was of great importance to his government to 
retain control over both banks of Portland Channel inasmuch as it 
was the outlet of a river dividing the territory occupied by the 
British Company. He thereupon made a third proposal as to the 
line of demarcation, suggesting that it be drawn from the southern- 
most extremity of Prince of Wales Island, through the middle of 
the Duke of Clarence Sound, as far as the middle of the channel sep- 
arating Prince of Wales and Duke of York islands from those 
situated to the north, thence eastward in the middle of that channel 
to the mainland and thence to be prolonged according to his second 
proposal! (see line C, Map). 

This proposal also was unsatisfactory to Russia, for the reason, 
it was contended, that Prince of Wales Island would be valueless 
without the support of a portion of the mainland coast situated 
opposite, and that deprived of such a base the Russian settle- 
ments established on that island would be flanked by English set- 
tlements on the opposite mainland and wholly at their mercy. 
The Russian plenipotentiaries further called attention to recent 
maps showing no English establishments on the northwest coast 
of America south of 54° 40’? Thereupon Sir Charles Bagot broke 
off negotiations. 

Shortly thereafter Mr. Canning wrote to Count Lieven, the 
Russian Ambassador at London, informing him that Sir Charles 
Bagot’s discretion would be enlarged so as to enable him to admit 


1 Fur Seal Arbitration Papers, 1893, Vol. IV. p. 429. This line was intended to 
run north of the small island known as Zarembo Island, rather than between it and 
Etolin Island, which was formerly known as Duke of York Island. According to Van- 
couver’s map, which was the map used by the negotiators of the treaty of 1825, the 
words “ Duke of York’s Island ” is attached to the territory comprising both Zarembo 
and Etolin islands, but which according to the map constitute a single island. Prob- 
ably it was not known to the explorer that a cHannel separates what appeared to him 
to be a single piece of land. The natural channel between Prince of Wales Island, 


and the islands to the north, passes to the north of Zarembo Island. 
2 hid. 430. 
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with certain qualifications the last proposals of the Russian 
government 

Accordingly, the British Ambassador was given new instructions 
and furnished with a draft of a treaty. With reference to the 
easterly boundary Sir Charles Bagot was warned that it would be 
dangerous to determine the line merely by means of the mountain 
range along the coast, in view of the fact that mountains were often 
incorrectly laid down in the maps, and that therefore there should 
be some other security taken to prevent the line being carried too 
far inland. To provide for this difficulty, Mr. Canning suggested 
that the line “ should in no case be carried further to the east than 
a specified number of leagues from the sea.”? Article III. of his 
draft provided that the line “ shall not, in any case, extend more 
than marine leagues in breadth from the sea towards the 
interior at whatever distance the aforesaid mountains may be.”? 
The general line of demarcation provided by Mr. Canning con- 
formed to the Russian requirements. It included within Russian 
territory the Prince of Wales Island, and from the southern extrem- 
ity thereof, the line was drawn through Portland Channel as far as 
the coast of the continent at the 56th degree of north latitude, 
thence along the coast in a direction parallel to its windings and 
at or within the seaward base of the mountains as far as 139th 
degree west longitude. Sir Charles Bagot was, however, given 
discretion to substitute the summit of the mountains for the “ sea- 
ward base” with the proviso that ‘the stipulation as to the extreme 
distance from the coast to which the /iszére is in any case to run, 
be adopted, and provided a stipulation be added that no forts 
shall be established or fortifications erected by either party on the 
summit or in the passes of the mountains.” ¢ 

Mr. Canning was extremely desirous of securing for British sub- 
jects the permanent right to navigate and trade along the line of 
coast and islands to be assigned to Russia, as well as the right of navi- 
gation and commerce to and from rivers passing through the interior 
of the continent and crossing the /iszéve in their course to the sea. 


1 Fur Seal Arbitration Papers, 1893, Vol. IV. p. 432. “The qualifications will con- 
sist chiefly in a more definite description of the limit to which the strip of land required 
by Russia on the continent is to be restricted; in the selection of a somewhat more 
western degree of longitude as the boundary to the northward of Mount Elias; in 
precise and positive stipulations for the free use of all rivers which may be found to 
empty themselves into the sea within the Russian frontier, and of all seas, straits, and 
waters which the limits assigned to Russia may comprehend.” 

2 Ibid. 433. ® Ibid. 435. * Ibid. 437. 
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The full and permanent opening of the port of New Archangel to 
British commerce was also desired. Finally, he wished to obtain 
reciprocally for the vessels of both nations, for a period of years 
(twenty, if possible), the right of navigation and trade on “the 
other parts of the northwest coast of America, and of the islands 
adjacent thereto.” He therefore inserted in his draft of a treaty 
articles to secure this end.} 

These propositions also were unsatisfactory to Russia. Her 
plenipotentiaries were unwilling to open the port of New Arch- 
angel to British commerce forever. They were quite unwilling to 
grant to British subjects forever the privilege of navigating and 
trading along the coast of the /zszére between Portland Channel and 
the 60th degree north latitude. 

In this connection they expressed a willingness to grant to 
British subjects such a liberty for ten years, and they were ready 
to grant a permanent right of ingress and egress into and from 
such rivers as emptied into the Pacific Ocean from the northwest 
coast within the /zszére. They stated, however, that under no cir- 
cumstances could they be induced “to grant to any power the 
privilege to navigate and trade in perpetuity with any country the 
full sovereignty of which was to belong to Russia; that such per- 
petual concession was repugnant to all national feeling, and was 
inconsistent with the very idea of sovereignty.”* Finally, they 
objected to the reciprocal liberty of the subjects of each power to 
visit the other portions of the northwest coast for a term of years. 

Again negotiations were broken off by Sir Charles Bagot. It is 
to be noted that the points of disagreement at this time related 
wholly to the use of waters and rights of navigation to be enjoyed 
by British subjects. The fact that throughout the discussion no 


1 Fur Seal Arbitration Papers, 1893, Vol. IV. p. 435. “That British subjects shall 
forever freely navigate and trade along the said line of coast, and along the neighbor- 
ing islands. 

“ That the navigation and commerce of those rivers of the continent which cross this 
line of coast shall be open to British subjects as well to those inhabiting or visiting the 
interior of this continent as to those coming from the Pacific Ocean who shall touch 
at these latitudes. 

“ With regard to the other parts of the northwest coast of America, and of the islands 
adjacent thereto, belonging to either of the two High Contracting Parties, it is agreed 
that, for the space of years from the April, 1824, their respective vessels, and 
those of their subjects, shall reciprocally enjoy the liberty of visiting without hindrance 
the gulfs, havens, and creeks of the said coast, in places not already occupied, for the 
purpose of fishery and of commerce with the natives of the country.” 

2 Thid. 439, 440, 441. 
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distinction was made between the rights of British subjects to 
navigate the outer straits and channels and the inner bays and 
fiords, is very significant. If it had been the intention on the 
part of negotiators that the eastern line of the frontier between 
Portland Channel and the 140th degree of west longitude should 
cut across deep channels, the inference is reasonable that the 
right of British subjects to navigate such waters would have 
been discussed; and in any event the effort would have been 
made by the British plenipotentiary to secure express stipula- 
tions protecting the rights of his fellow subjects in the inner 
waters, although Russia might be unwilling to permit the free 
navigation of the outer straits and bays belonging to herself. 
It seems clear that it did not occur to Sir Charles Bagot or 
Mr. Canning on the one part, nor to the Russian plenipoten- 
tiaries on the other, that any of the waters or arms of the 
sea indenting the mainland coast between Portland Channel and 
the 140th degree of west longitude, should not be under exclusive 
Russian sovereignty! For that reason no effort was made to 
distinguish between the inner and outer portions of deep bays 
and channels. This conclusion is fortified by the fact that Rus- 
sia did acknowledge the right of British subjects to navigate 
rivers traversing British territory and crossing the /és¢ére on their 
way to the sea. No waters other than rivers were had in con- 
templation between the termini mentioned which were to be 
other than Russian. 


1 It is true that prior to the beginning of negotiations with Sir Charles Bagot, Count 
Nesselrode in addressing the Russian ambassador at London spoke generously of the 
treatment to be accorded British settlements in Alaska. The following sentence, how- 
ever, does not indicate that he was prepared to recognize British control over waters 
of the sea penetrating the mainland north of the southern frontier to be established : 
“ Si l’on invoque le principe des convenances mutuelles, la Russie laisse au developpe- 
ment progressif des Etablissemens Anglois, une vaste étendue de céte et de territoire ; 
elle leur assure de libres débouchés; elle pourvoit aux intéréts de leur commerce, et 
pour compenser tant d’offres dictées par le plus sincére esprit de conciliation, elle se 
reserve uniquement un point d’appui, sans lequel il lui seroit impossible de garder une 
moitié de ses domaines.” Fur Seal Arbitration Papers, 1893, Vol. IV. p. 401. Nor do the 
words of the Russian plenipotentiaries expressed after their refusal of Sir Charles 
Bagot’s second proposal during the first of the series of negotiations, suggest neces- 
sarily that the waters referred to were other than rivers, or that to Great Britain, in the 
final division of territory, should be assigned ports on the sea. “Les Plénipotentiaires 
de Sa Majesté Impériale, prévoyant méme le cas ou, sur la lisiére de la cOte qui appar- 
tiendroit & la Russie, il se trouveroit des fleuves au moyen desquels les Etablissemens 
Anglois pourroient communiquer avec l’Océan, se sont empressés d’offrir, par une sti- 
pulation éventuelle, la libre navigation de ces fleuves.” Ibid. 429. 


‘ 
| 
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Again negotiations were resumed. Mr. S. Canning (subse- 
quently Sir Stratford Canning) succeeded Sir Charles Bagot as the 
British plenipotentiary. He was reminded that the settlement 
of the boundary was of less consequence to his government 
than the renunciation by Russia of the claims set forth in the 
Ukase of 1821. He was informed that Great Britain was con- 
tent to accept the period of ten years for the limit of the recip- 
rocal liberty of access and commerce within the Russian and 
British possessions according to the terms of Article iv. of the 
treaty between the United States and Russia of 1824. Nor was 
objection made to the restrictions which Russia insisted upon with 
regard to the port of New Archangel. Finally, Mr. Canning said: 


“It remains only, in recapitulation, to remind you of the origin and 
principles of this whole negotiation. 

“It is mof, on our part, essentially a negotiation about limits. It is a 
demand of the repeal of an offensive and unjustifiable arrogation of exclu- 
sive jurisdiction over an ocean of unmeasured extent; but a demand 
qualified and mitigated in its manner, in order that its justice may be 
acknowledged and satisfied without soreness or humiliation on the part of 
Russia. 

“ We negotiate about territory to cover the remonstrance upon principle.”’! 


The result was the treaty finally negotiated in 1825.7 

Articles III. and IV. incorporated in the Russian-American treaty 
of 1867 have already been set forth. Article V. of the treaty of 
1825 contained the following: — 


“Tt is, moreover, agreed that no establishment shall be formed by either 
of the two parties within the limits which the two preceding articles assign 
to the possession of the other. Consequently British subjects shall not 
form any establishment either upon the coast or upon the mainland strip 
comprised within the limits of the Russian possessions as they are desig- 
nated in the two preceding articles, and likewise, no establishment shall be 
formed by the Russian subjects beyond the said limits.” * 


From the examination of the entire series of negotiations between 
Russia and England leading up to the treaty of 1825, certain infer- 
ences as to the intention of the negotiators seem clear. In the first 
negotiations Sir Charles Bagot’s chief object was to keep the 
southern boundary of the Russian possessions as far north as pos- 


1 Fur Seal Arbitration Papers, 1893, Vol. IV. p. 448. 

2 Line D on the map indicates the boundary line drawn according to the American 
interpretation of the Anglo-Russian treaty of 1825. 

8 Translation, XII. Brit. and For. St. P. 40. 
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sible. The three lines on the accompanying map indicate how he 
was gradually forced to retreat from the head of Lynn Canal to the 
southernmost point of Prince of WalesIsland. In his several prop- 
ositions he indicated a willingness to run the boundary into the in- 
terior of the mainland. From the language used by him, as well as 
by the Russian plenipotentiaries, it was assumed that the British 
frontier north of any line to be agreed upon would not touch the 
coast or the waters indenting it. Nor is there any indication that 
Sir Charles Bagot intended that the strip of Ustéve should be any 
narrower or different from the strip which he suggested in his sec- 
ond proposal in the first of the series of negotiations. In none of 
the discussions between himself and the Russians did he suggest 
that Great Britain should retain sovereignty over a single point on 
the coast of the southern boundary of the Russian frontier. His 
appreciation of the fact that Russia would exercise its sovereign 
rights on the mainland over an unbroken territory caused him to 
make strenuous efforts to keep the Russian boundary as far north 
as possible. 

It has been already noted that the second series of negotiations 
related chiefly to the rights of British subjects in the waters adja- 
cent to the /széve. Again attention is called to the fact that the 
British plenipotentiary as well as Count Nesselrode and M. Poletica 
made no distinction between the claims of Great Britain respecting 
the right to navigate the waters, other than rivers, penetrating the 
coast. The implication is reasonable that the representatives of 
both countries believed that all such waters should belong exclu- 
sively to the power having sovereignty over the coast. The vigor- 
ous attempt on the part of England to secure the right of access to 
the channels and other waters along the coast forever, and the final 
agreement on her part to accept the privilege of navigation in such 
waters for the limited space of ten years, without making any at- 
tempt to reserve for her subjects the right to navigate the straits 
or bays adjacent to which she might retain sovereignty over the 
mainland coast, emphasizes strongly the fact that it did not occur 
to her representatives that England was to have dominion over any 
point on the mainland coast touching an arm of the sea. 

Nothing appears in the last of the series of negotiations to indi- 
cate a different intention on the part of the British negotiators with 
reference either to the width of the /istéve or the status of the 
waters penetrating it. The purpose of Great Britain candidly ex- 
pressed above by Mr. George Canning in his final instructions to 


} 
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- Mr. Stratford Canning needs no comment. Great Britain was un- 
successful in her attempt to check the pretensions of Russian sov- 
ereignty north of 54° 40’. She expected to yield the mainland 
coast north of the most southerly point agreed upon; and she did 
so. She sought the right of access and navigation over the vast 
extent of inland waters separating the outer islands from the main- 
land coast along the /tstéve,; and she failed. And yet withal she 
was willing to agree to the terms of the treaty of 1825 in order to 
secure a revocation of the Ukase of 1821. Whether or not the 
treaty actually concluded was an acknowledgment of the existing 
sovereignty of Russia over the territory assigned to her, is an im- 
material question. From the British point of view there was good 
consideration for the sacrifice of rights in the withdrawal of the 
pretensions made by the Emperor in 1821. 

British writers have laid much stress on the words used by the 
Russian plenipotentiaries to describe the /szére. Attention has 
been called to the expressions used by Count Nesselrode in de- 
scribing the strip of coast: “ étroite listére sur la céte,” “une 
simple listére du continent,” “un médiocre espace de terre 
ferme.”! The expression “ point d’appui” was more than once 
used to signify the desired strip of continent opposite Prince of 
Wales Island. It has been contended that such terms are not 
properly descriptive of a belt of mainland surrounding all arms 
of the sea along an extended coast line. It is argued that the 
words employed by Count Nesselrode preclude the intention 
imputed to him by the American government. In reply, it is 
suggested that inferences as to the intentions of the Russian pleni- 
potentiary cannot fairly be drawn from isolated phrases culled 
from the published correspondence. It is further submitted that 
the expressions attributed to Count Nesselrode were not inappro- 
priate to describe an unbroken coast line. In view of the enor- 
mous extent of British Columbia to the north and west of the 
boundary, a narrow strip of land only ten marine leagues in width 
might be appropriately termed “une simple lisidre du conti- 
nent,” ‘un méediocre espace de terre ferme;” nor was the 
expression “ point d’appui” inapt to denote the strip of land 
necessary to protect Prince of Wales Island from the encroach- 
ments of British traders. 

It has been stoutly maintained that whatever may have been 


1 Fur Seal Arbitration Papers, 1893, Vol. IV. p. 399. Thomas Hodgins in The 
Contemporary Review, August, 1902, p. 191. 
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the claims of Russia in the preliminary negotiations, the language 
of the treaty of 1825 respecting the line between the Portland 
Channel and the 141st degree of west longitude conclusively indi- 
cates the soundness of the British contention that the /zszéve should 
be measured according to the general direction of the coast and 
without regard to the sinuosities of the same. Attention is called 
to the text: 


“That whenever the summit of the mountains which extend in a direction 
parallel to the coast from the 56th degree of north latitude to the point of 
intersection to the 141st degree of west longitude shall prove to be at the 
distance of more than ten marine leagues from the ocean, the limit between 
the British possessions and the line of coast which is to belong to Russia, 
as above mentioned, (that is to say, the limit to the possessions ceded by 
this convention) shall be formed by a line parallel to the winding of the 

coast, and which shall never exceed the distance of ten marine leagues 
therefrom.” ! 


It has been argued that the word “ ocean” (/’océan) indicating 
the distance of the line from the mountains in contrast to the 
word “sea” (mer) employed in the earlier drafts of the treaty is 
strong proof of the British contention ? that “ the line of demarca- 


tion of the Russian strip of coast was to be ten marine leagues 
from the ocean coast, and not from the upper shores of inlets, 
bays, or other arms of the sea.”? It is significant that the word 
“ocean” was used in the treaty merely to indicate the distance of 
the mountains from the water, and that wherever the mountains 
were beyond a specified distance from the “ ocean,” the width of the 
frontier should be measured not from the “ ocean,” but from the 
coast (céte); the word “ ocean” was employed simply with refer- 
ence to the location of the mountains, 

But it is submitted that the word “ocean” was not employed 
by the negotiators of the treaty of 1825 in a technical sense, to 
indicate the unenclosed waters of the sea or high seas excluding 


1 XII. Brit. and For. St. P. 40. 

2 Leading article Edinburgh Review, No. 392, April, 1900, p. 279 (p. 295): “ How- 
ever relevant the word ‘ocean’ might be to those parts of bays which from their 
breadth and conformation are common international waters, it cannot with any accu- 
racy be applied to inlets which by international law and common consent are parts 
of the territory of the country owning the shores thereat; and consequently the 
line, whether marked by mountains or by a survey line, should be drawn without 
reference to such inlets.” 

§ Thomas Hodgins, Contemporary Review, August, 1902, p. 193. 
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in its signification ports, harbors, channels, and straits denoted 
by the term “sea.” If their intention had been to use the word in 
a restricted sense, the line of mountains referred to might have 
been those which rise from the several islands adjacent to the 
coast, and the method of locating the mountains would have 
rendered meaningless the method used to locate the frontier line 
at points where the mountains might be beyond the specified 
distance from the water, unless the word “ coast” (céfe) employed 
in the treaty signified the ocean coast of the outer islands. Meas- 
urement of the line by such a method would place the frontier 
between the islands and the mainland, which was clearly not the 
intention of Great Britain or Russia in 1825. Examination of 
the correspondence above negatives conclusively any inferences 
of such intention.! 

It is urged by Great Britain that even though it be admitted 
that the boundary line be drawn in general along the mainland, 
the mountains referred to in the treaty as constituting the frontier 
are the low ranges within three to five miles of the coast; that the 
limit of the /is#éve should, in general, follow the crest of these 
mountains bringing the line close to the sea, and crossing low-lying 
valleys and arms of the sea or bays by means of a course measured 
from crest to crest; and that there should be no need of a continu- 
ous range or chain of mountains to justify such a course. Lack of 
space prevents detailed discussion in this paper of the reasons why 
it is unreasonable to assume that the plenipotentiaries intended 
these mountains to form the line of demarcation in such a way? 


1 A significant admission on the part of a British writer is expressed in the Edin- 
burgh Review for April, 1900, at p. 300: “On the letter of the treaty the British side 
has, we think, a decided advantage, prejudiced to some extent by extravagant claims 
put forward by over-zealous British Columbians, — such for instance, as that the coast 
refers to the outer shore of the islands, which would not allow the Americans any foot- 
hold on the continent at all, though the whole dispute is about a strip of coast on the 
mainland as distinct from the islands, Scarcely less tenable is the theory that 
Portland Channel of the treaty does not mean Portland Channel, but Clarence Strait, 
an entirely different body of water which Sir C. Bagot endeavored to get as the 
boundary and failed.” 

2 On this point the language of Hon. John W. Foster, in National Geog. Mag., 
November, 1899, p. 436, is of interest: ‘‘ This language of the treaty presupposes that 
there existed a defined mountain chain, to repeat its terms, ‘situated parallel to the 
coast,’ or ‘ which extends in a direction parallel to the coast ;’ but the surveys of the 
region made since the territory of Alaska was ceded to the United States have estab- 
lished the fact that there is no such defined chain or watershed within 10 marine 
leagues of the sinuosities of the coast except at two points, namely, White and Chil- 
koot passes ; hence the United States claims that the boundary of the strip is placed 
28 
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The principal objection to such a claim is the fact, as shown 

by the correspondence above examined, that it was not the 

plan of Russia to allow Great Britain to enjoy permanent rights in 

the waters penetrating the /¢stéve (other than rivers), and that it 
did not occur to any of the plenipotentiaries that Great Britain 
should have the right of access to or navigation in those waters 
without the consent of Russia. A boundary line cutting across 
the arms of the sea at several points would have afforded Great 
Britain several deep sea ports, and, as has already been shown, 
would have rendered it a necessary precaution that her rights in 

the same should be safeguarded by express declarations in the 
treaty. This same reasoning would prevent the measurement of 
the width of the /széve from the line of the general direction of 
the mainland coast, inasmuch as a strip of mainland though ten 
marine leagues in width, if measured in this way, regardless of the 
windings and deep inlets of the coast, would nevertheless cut across 
arms of the sea. 

It has been frequently argued by British writers that the terri- 
torial waters of Russia on the outer coast of the islands adjacent 
to the sea as well as those lapping the mainland coast should be 
taken into consideration in measuring the width of the Jzszére. 
The rights of a state over waters adjacent to its ocean shore as 
well as over the bays and arms of the sea indenting its coast line 
are necessarily based on the law of nations, and owe their exist- 
ence to the consent of civilized maritime states. That consent 
manifested in different ways gives to the individual state limited 
rights varying according to the geographical location of the waters 
in question. Although writers of repute and learned tribunals 
have failed to indicate with precision the rights of a state over its 
so-called territorial waters, all have agreed that the control which 
a nation may properly exercise over the waters adjacent to its 
ocean coast, even though within a limited distance, are much 
narrower than that which it may exercise over bays and channels 

within its limits. 
Waters of either class are different from land in legal contem- 
plation in the sense that they are not within the absolute control 


10 marine leagues from the coast at all points except at White and Chilkoot passes, 
and that the strip is an unbroken belt of territory on the mainland, following the 
sinuosities of the coast around the inlets of the sea.” 

1 Reg. v. Keyn, 2 Ex. D. 63; The Schooner Washington, Report of the Commis- 
sion of Claims, 1853, p. 170; The Alleganean, 4 Moore’s Internat. Arb. 4333. 
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of the state exercising sovereignty over the neighboring land. 
For that reason it would seem inappropriate to permit the territorial 
waters of Russia to be used in estimating the proper width of the 
listére. This objection would be the stronger if the attempt were 
made to measure the strip of Russian territory along the Alaskan 
coast from the outer edge of the territorial waters adjacent to the 
coast of the outer islands. But the extent and nature of the terri- 
torial waters of Russia are really immaterial in determining the 
width of the /isiéve or the method of its demarcation, for the 
reason that the negotiators of the treaty of 1825 attempted to draw 
a frontier line which should not approach the sea or its inlets at 
any point between the head of Portland Channel and the 14Ist 
degree of west longitude. 

To recapitulate: the communications between Russia and Great 
Britain leading up to the treaty of 1825 justify the conclusion that 
the line between the head of Portland Channel and the 141st de- 
gree of west longitude should follow the sinuosities of the coast, 
and that Russia was to have exclusive possession of a continuous 
strip of mainland not exceeding ten marine leagues in width and 
separating the British territory from the bays and inlets of the 
sea. 

Charles Cheney Hyde. 
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MunicipaL REGULATION OF STREET Raitways.—A city ordinance re- 
quired existing street railway companies to pave and keep in repair the 
space between their rails and tracks and one foot beyond on each side. 
The Court of Errors and Appeals of New Jersey, reversing the Supreme 
Court, decided that the ordinance could not be supported as an exercise 
of the police power. Fielders v. North Jersey St. Ry. Co., 53 Atl. Rep. 404. 
In contrast with this decision stands the late holding of the Supreme 
Court of Illinois, likewise reversing a lower court, and declaring that an 
ordinance requiring street railway companies to clean the street between 
their rails falls reasonably within the police power. City of Chicago v. 
Chicago Union Traction Co., 65 N. E. Rep. 243. These cases illustrate the 
difficulty of determining the practical limits of a power which is well defined 
in theory. 

The general principle is clear that municipalities cannot impair their con- 
tracts with corporations by imposing new burdens upon them. On the 
other hand it is equally true that municipalities can always exercise police 
power over corporations. Indeed, as the Illinois court points out, the city 
cannot surrender or contract away the governmental power of police con- 
trol delegated to it by the state. The absence of definite tests as to the 
limits of this power has, however, brought about results more or less incon- 
sistent. Certain classes of ordinances intended to promote public safety and 
well-being clearly fall within the police power. Regulations of speed and 
general management are valid if reasonable. State, Trenton, etc., Co., Pros. 
v. Trenton, 53 N. J. Law 132. So, too, ordinances are upheld which pro- 
vide that no affirmative injury shall be done, for example, that snow shall 
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not be plowed from the tracks onto the rest of the street. Broadway, etc., 
Ry. Co. v. Mayor, 49 Hun (N. Y.) 126. Sprinkling the tracks with sand 
may be forbidden. State, Consolidated Traction Co., Pros. v. Elizabeth, 
58 N. J. Law 619. Even in the absence of express regulation street rail- 
ways are bound to lay rails properly and to keep them in repair, and to 
avoid obstructing or endangering passage. Rockwell v. Third Ave. Ry. 
Co., 64 Barb. (N. Y.) 438. 

The limits of the police power, however, would seem in general to be 
passed when the ordinances are designed not to protect the public, but 
to relieve it from such municipal burdens as paving, repairing, and 
cleaning the streets. Nevertheless, the Illinois decision may, perhaps, 
meet with approval in sustaining the ordinance requiring the cleaning of the 
tracks. Cf. Village of Carthage v. Frederick, 122 N. Y. 268. The 
court points out that railways are given exceptional privileges in the 
use of the streets, and furthermore have themselves caused the special 
need and difficulty of cleaning between the tracks. In a somewhat 
similar case an ordinance requiring railway companies to sprinkle their 
tracks was upheld. City, efc., Ry. Co. v. Mayor, ete., of Savannah, 77 
Ga. 731. Any further imposition of burdens is difficult to justify. Some 
courts, it is true, have supported ordinances similar to that condemned 
in New Jersey, requiring companies to repair between and about the 
rails. City of Harrisburg v. Harrisburg P. Ry. Co.,1 Pearson (Pa.) 
298; see Memphis, etc., Ry. Co. v. State,87 Tenn. 746. A New Jersey 
dictum often quoted to the same effect is expressly repudiated by the 
principal case. The latter seems clearly right in principle. The ordinances 
in question are intended to shift public burdens, to compel the companies 
to do something which otherwise the city would have to do, something 
which would have to be done though the companies were not in existence. 
They are not measures for public safety and convenience, but devices for 
revenue purposes. Moreover, it is hard to distinguish them from regulations 
requiring paving, and the weight of authority is strongly against ordinances 
of the latter sort. Kansas City v. Corrigan, etc., Ry. Co., 86 Mo. 67. It 
is obviously necessary carefully to distinguish cases where provisions as to 
paving and repairing are contained in the charter. 


_ CriminaL Atrempr.— An intended crime may fail of accomplishment, 
(1) because voluntarily abandoned ; (2) because the means used are inade- 
quate ; (3) because an unforeseen obstacle intervenes ; or (4) because the 
object upon which it is intended to be committed is not present. In the 
first three cases, since there is no doubt as to the criminal intent, the only 
point to be considered is whether the act done is of sufficient importance 
for the law to notice it— whether it is such as to cause alarm to society. 
In determining this, both the magnitude of the crime intended and the 
nearness of the act done to the projected result must be taken into account. 
When courts arrive at different results upon similar states of fact, it is to be 
attributed, not to a difference as to the law, but rather to a difference in 
judgment as to the importance of the act done. Compare People v. Sulli- 
van, 173 N. Y. 122; People v. Stites, 75 Cal. 570; People v. Youngs, 122 
Mich. 292. 

There is greater difficulty, however, where the object against which the 
crime is directed is not present. It is generally held that there may be an 
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attempt to commit larceny though there is no property to steal. Common- 
wealth v. McDonald, 5 Cush. (Mass.) 365. On the other hand, text writers 
seem to agree that if a person shoots at a shadow thinking it to be an enemy, 
it is not an attempt to murder. See BisHop, Cr. Law, § 742 ; WHARTON, 
Cr. Law, § 186. The reason sometimes given is that the real intent is to 
shoot at the shadow. As a matter of fact, however, most acts are accom- 
panied by many different intents. The act of shooting involves, among 
others, intents to aim, to pull the trigger, and to set off the load. In the 
case just supposed the intent to kill an enemy is no less real than the intent 
to shoot at the shadow. The person doing the shooting would be very 
much surprised to be told that he was without the evil intent. See Rex v. 
Coe, 6 C. & P. 403. Further, the larceny cases are very difficult to explain 
unless the necessary intent is regarded as being present. It is believed that 
the real test should be the same as that in the first three classes of cases 
already mentioned — namely, whether the act done is of sufficient impor- 
tance for the law to notice it. By this test, the distinction between putting 
the hand into an empty pocket or breaking into an empty building with 
intent to steal, either of which is an attempt, and shooting at a shadow, 
which is not an attempt, is that in the former cases force is actually brought 
to bear against the very person or object against which it was intended to 
be used, while in the latter no force is brought to bear or comes near being 
brought to bear upon the intended victim. If this explanation be correct, 
it should follow that if, in the case of shooting at a shadow, the person 
intended to be injured is near enough to the thing mistaken for him when 
the shot is fired, an attempt is made out. It was virtually so decided in 
People v. Lee Kong, 95 Cal. 666. A recent Missouri case is to be sustained 
upon the same principle. The prisoner discharged a pistol at a bed upon 
which he thought the prosecutor was lying. Though the prosecutor was in 
fact in another part of the house at the time, the defendant was held guilty 
of an attempt. State v. Mitchell, 71 S. W. Rep. 175. 


Doctrine OF Lost Grant. — The law has always recognized the neces- 
sity of allowing the acquisition of an easement by long continued use. 
At first, immemorial use was held to be necessary and the coronation of 
Richard I. was taken as the limit of legal memory. See Angus v. Dalton, 
3 Q. B. D. 85. This unsatisfactory rule was later modified by the doctrine 
of lost grant. By this doctrine all easements are supposed to arise in grant, 
but if the easement has been used for the period required by the statute of 
limitations to gain a title to lands by adverse possession, then the use is 
presumed to have commenced under a valid grant which has since been 
lost. See Angus v. Dalton, supra. This theory has been a source of con- 
siderable confusion in the law, for many courts have treated the lost grant 
as though it were to some extent a grant in fact. Thus in a recent Virginia 
decision the court held that the presumption of a grant to the plaintiff of 
a right of way over the defendant’s land might be rebutted by showing that 
the defendant continually protested against the plaintiff’s use and therefore 
never acquiesced in it. eed v. Garnett, 43 S. E. Rep. 182. If the lost 
grant is considered as a grant in fact, such evidence may well show that no 
such grant was ever made. But the lost grant is admittedly a fiction, and to 
be of any value should be treated purely as a presumption of law. Tracy v. 
Atherton, 36 Vt. 503; Reimer v. Stuber, 20 Pa. St. 458. 
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The court in the principal case states that for the acquisition of a right 
by prescription it is necessary to show the servient owner’s acquiescence. 
The great majority of the cases also use this word as describing one of the 
necessary ingredients of prescription. Rooker v. Perkins, 14 Wis. 79. But 
by the weight of authority no greater acquiescence is necessary than in the 
analogous cases where title to land is acquired by adverse possession. In 
short, the servient owner must be deemed to acquiesce if he remains inert 
when he knows of the plaintiff’s claim and could prevent the acquisition of 
the right. Daniel v. North, 11 East, 372; Webb v. Bird, 13 C. B. N.S. 841 ; 
Treadwell v. Inslee, 120 N. Y. 458. It is difficult to see how acquiescence 
could be regarded as containing an affirmative element without becoming 
practically equivalent to permission. Though permission would be most 
consistent and most in harmony with the theory of an actual lost grant, yet 
it is well established that use of an easement by the permission of the ser- 
vient owner will never ripen into a legal right. Pierce v. Selleck, 18 Conn. 
321; Esling v. Williams, to Pa. St. 126. 

There is some authority to support the principal case on the ground that 
verbal objection constitutes a sufficient interruption of the easement to pre- 
vent the gaining of a legal right. Powell v. Bagg, 74 Mass. 441. These 
cases go on the theory that a slight interruption should be sufficient to rebut 
the presumption of a grant. But this is opposed by the weight of authority 
which requires an actual interruption by the servient owner either through 
the commission of some suable act or through an action carried to a suc- 
cessful issue. Ximball v. Ladd, 42 Vt. 747 ; Lehigh, etc., Co. v. McFarlan, 
43 N. J. Law 605. These cases seem correct, since if verbal objections 
amounted to interruptions the acquisition of any prescriptive rights would 
be well-nigh impossible. 

Many courts have abandoned the doctrine of lost grant, and hold 
that rights by prescription are acquired strictly on the analogy to the ac- 
quisition of title under the statute of limitations. Mueller v. Fruen, 36 
Minn. 273 ; Okeson v. Patterson, 29 Pa. St. 22. Sucha rule has the merit 
not only of attaining fairer results, but also of being based upon fact rather 
than upon fiction. 


RiGHTs OF SuRETY IN SECURITIES HELD By Co-Surety. — While the 
right to contribution as between co-sureties is now recognized at law, its 
equitable origin is apparent in that it is still regulated not by strict rules of 
law, but by considerations of practical justice and of business convenience. 
Deering v. Winchelsea, 2 B. & P. 270. A departure from the principles 
usually adopted to secure those ends occurs in a late North Carolina de- 
cision. One of several sureties on a sheriff's bond had, before becoming 
surety, obtained security from the sheriff. Although it did not appear that 
the co-sureties knew of the transaction, no actual fraud toward them was 
shown. It was sought to bring the security into hotchpot, for the common 
benefit of all the sureties, but the court held that the one to whom it had 
been given might use it for his own separate indemnity. McDowell County 
Com’rs v. Nichols et al., 42 S. E. Rep. 938. 

Where security has been given by the principal debtor to one of several 
sureties after the suretyship relation has been formed, but before payment of 
the principal debt, the authority is overwhelming that the security enures to 
the common benefit, even though the result be to deprive the surety, who 
obtained the security, of the fruits of his diligence. Berridge v. Berridge, 44 
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Ch. D. 168. See Branpt, SURETYSHIP, § 268. The reasons underlying 
this view seem to be those of practical fairness. ‘The contrary doctrine would 
facilitate secret and fraudulent dealings between the principal and a favored 
surety, and would therefore tend to prevent the strict maintenance of the 
fiduciary relation in which the law places co-sureties infer se. See Agnew 
v. Bell, 4 Watts (Pa.) 31. It would also enable a creditor hostile to the 
unsecured sureties to sue them alone, leaving them to bear the burden of the 
obligation without having the benefit of the security. See Zansdale’s Adm’rs 
v. Cox, 7 T. B. Mon. (Ky.) 401, 403. The same considerations seem applica- 
ble to that class of cases to which the principal case belongs, namely, that 
in which the security is given contemporaneously with the creation of the 
suretyship. Accordingly the weight of authority holds, in opposition to the 
principal case, that here, too, the security must be held for the benefit of 
all the sureties. Agnew v. Bell, supra; Steel v. Dixon, 17 Ch. D. 825. 
‘The North Carolina court, however, distinguishes the two classes of cases on 
the ground that a security given at the time of contracting the suretyship forms 
a part of the consideration of the contract of which the surety should not be 
deprived. It is submitted, however, that the security should nevertheless 
be brought into hotchpot, both for reasons suggested above and because the 
application of the same rule to both classes leaves the law in a more uniform 
state. 

Cases of a third class arise when partial security or indemnity is given by 
the principal to one of several co-sureties after payment of the principal debt 
by one or more of such sureties. Here the courts hold that the surety re- 
ceiving such indemnity may hold it free from the claims of his co-sureties, 
and that, consequently, his right to contribution from them is in no way 
affected by the transaction. Gould v. Fuller, 18 Me. 364; o. Harrison 
v. Phillips, 46 Mo. 520; Messer v. Swan, 4 N. H. 481. In support of this 
view it may be argued that, since the creditor has been paid, he can no 
longer discriminate unfairly among the sureties ; that the payment by the 
sureties has for the first time definitely fixed the amount of their claims as 
against each other, and that therefore the courts, in order to wind up the 
suretyship relation as soon as possible, insist upon a final settlement as of 
the time of the accrual of these definite claims. This course has the further 
advantage of securing to the diligent surety the full benefit of the indemnity 
which he has obtained. It would seem, however, that to some extent at 
least, these arguments may be answered. It is true that the creditor is no 
longer able to inflict the loss at his caprice on the unsecured sureties, but 
this power has merely been transferred to an equally capricious principal 
who, in many cases, is insolvent. The opportunities for fraud between the 
principal and a favored surety remain, and the rule destroys the uniformity 
otherwise running through the cases. It is probably the advantage of an 
immediate final settlement which has led the courts to adopt this rule. If 
accepted, however, it should be with the qualification that the partially in- 
demnified surety be not allowed to recover from his co-sureties a sum which, 
added to the indemnity already paid him by the principal, exceeds the 
amount which he originally paid to the creditor. 


TAXATION OF PROPERTY LYING OUTSIDE THE TAxiNG District. — An 
interesting point regarding the limits of a state’s right to delegate powers of 
taxation is involved in the facts of a case lately before the Supreme Court 


| 
‘ 

[ 
} 


NOTES. 441 
of the United States. The plaintiff floated logs down a Michigan river to 
a point where, during the winter, they were to lie awaiting shipment into 
an adjoining state in the spring. A Michigan statute provided that forest 
produce “ in transit to some place without the state ” should be “ assessed 
at the place in this state nearest to the last boom ” through which it was to 
pass. The plaintiff’s logs were assessed under this statute while awaiting 
shipment, although they lay outside the limits of the village making the 
assessment. Action was brought to restrain the collection of the tax, on 
the ground that it infringed the power of Congress to regulate interstate 
commerce, but the court held that since the logs had not started on their 
final journey into the adjoining state, they had not yet become subjects of 
interstatecommerce. Diamond Match Co. v. Village of Ontonagon, 23 Sup. 
Ct. Rep. 266. 

The decision is clearly in accordance with the established law regarding 
interstate commerce. Cove v. Errol, 116 U.S. 517. It would seem, how- 
ever, that the tax might have been disputed as unconstitutional because 
levied upon property lying outside the limits of the village which taxed it. 
In some instances, it is true, such taxes have been upheld upon the ground 
that the state, having the right to tax all property within its boundaries, may 
delegate this right to any of its taxing agencies, irrespective of the actual 
situs of the particular property taxed. Conwell v. Connersville, 8 Ind. 358 ; 
Langhorne v. Robinson, 20 Gratt. (Va.) 661. It is submitted, however, 
that this view overlooks certain of the principles underlying taxation. The 
obligation to contribute to the support of government seems to be founded 
on the protection guaranteed by the sovereign to the rights of the taxpayer. 
See Cootey, TaxaTion, 2 ed., 19, 20. To some extent at least, the same 
principle seems applicable as between local taxing districts, even though 
they derive their powers from the same sovereign. To tax property for the 
maintenance of a local government not that of its actual séfus, at a rate per- 
haps higher than that of the sé#ws, seems an arbitrary imposition without due 
return. Accordingly the majority of cases, for varying reasons, pronounce 
such a tax unconstitutional. Some hold it to be taking private property 
“for public use without just compensation” ; others consider that it violates 
the requirement of uniformity existing in many state constitutions. Wells v. 
Weston, 22 Mo. 384; Peoplev. Daniels, 6 Utah, 288 ; People v. Townsend, 56 
Cal. 633. Cf. Const. Mich. Art. xviii, § 14; Art. xiv,§ 11. It would seem 
also arguable that such taxes are a taking of property without due process 
of law. See Jupson, TaxaTION, § 340. Further, it is not possible to sup- 
port the tax under the circumstances of the principal case as one upon 
goods in transit, since for purposes of taxation the goods seem properly re- 
garded as fully incorporated into the general mass of property at the 
situs. See Coe v. Errol, supra, 529; of. Hays v. Steamship Co., 17 How. 
(U.S. Sup. Ct.) 596. But even had the property been in actual transit to 
the defendant village, such a tax seems questionable. The principles sug- 
gested above would render it incompetent for a legislature to authorize taxa- 
tion in a district which the property never has entered in the past and may 
never enter in the future. It is submitted that the proper place of taxation 
in such a case is that in which the goods were last a part of the general 
mass of property. This rule seems supported by the analogy of taxes 
upon residents. Such taxes may be levied until a change of domicile has 
been actually accomplished; that is, until arrival at the new domicile. 
McCutchen v. Rice County, 7 Fed. Rep. 558. 
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RIGHTs IN OFFSPRING OF MorTGAGED ANIMALS. — The general principle 
that the offspring of domestic animals belong to the owner of the mother is 
well settled. vans v. Merriken, 8 Gill & J. (Md.) 39. See 2 Bi. Com. 
390. Consequently since chattel mortgages, in most jurisdictions, vest the 
legal title in the mortgagee, it seems that he should be entitled to the off- 
spring although the mortgagor is in possession. There are indeed strong 
arguments against this view, but the weight of authority supports it. 
Hughes v. Graves, 1 Litt. (Ky.) 317; contra, Shoobert v. De Motta, 112 
Cal. 215. Logically this should be extended to any descendant of the 
mortgaged animals, however remote. Stewart v. Ball, 33 Mo. App. 154. 
Some courts, however, have hesitated to go beyond the immediate offspring, 
and even in their case have made certain peculiar distinctions ; for example, 
that the mortgage covers only the offspring already conceived, or that it 
includes the young only till they are weaned. Thorpe, etc., Co. v. Cowles 
55 Iowa, 408; see Rogers v. Highland, 69 Iowa, 504. 

The question is usually of importance not between the mortgagor and 
mortgagee, but with regard to the rights of innocent third persons who have 
dealt with a mortgagor in possession. The same problem arises in the case 
of a conditional sale where the vendor retains title while the vendee takes 
possession. In general innocent third parties will prevail over the holder 
of a chattel mortgage or conditional bill of sale unless the instrument has 
been recorded. Funk v. Paul, 64 Wis. 35. But it is difficult to see how 
the recording of a mortgage, which merely refers to the female, can be 
regarded as notice to third parties that the young fall under the same incum- 
brance. Yet a recent Georgia decision holds that the one having a re- 
corded conditional bill of sale of a mare will be protected against the 
purchaser of the unweaned colt. The court intimates odsfer that the in- 
cumbrancer would be protected only so long as the colt was unweaned. 
Anderson v. Leverette, 42 S. E. Rep. 1026. Both the decision and the dictum 
are in accord with the general law. Darling v. Wilson, 60 N. H. 59; 
Winter v. Landphere, 42 Iowa, 471. 

The reasoning of the courts seems to be that it is necessary to prove only 
the facts that the mortgage or the bill of sale was recorded and that the colt 
was unweaned. Then will follow as presumptions of law : first, that the pur- 
chaser knew of what animal the colt was the offspring ; second, that he had 
notice that the mother was mortgaged ; third, that knowing the law, he 
knew that the offspring also fell under the incumbrance. Conversely the 
courts reason that if the offspring is weaned the purchaser will be protected 
whether he had actual knowledge of the facts or not. Lnright v. Dodge, 
64 Vt. 502. The fact that the offspring is weaned or unweaned is doubtless 
important evidence that the purchaser knew or did not know the parentage 
of the animal he bought. But it is submitted that is not sufficiently conclu- 
sive to be the basis of a presumption of law that a purchaser knew that the 
animal was mortgaged. The entire question should remain one of fact for 
the jury. Did the purchaser actually know the parentage of the animal he 
bought? In the principal case the facts seem to have justified the assump- 
tion of actual knowledge, and the decision is therefore correct. 


_ LimrraTions ON Power or Cities To INCUR INDEBTEDNESS. — The at- 
tempts to evade the constitutional and statutory limitations on municipal 
indebtedness have been numerous and ingenious. Certain courts have 
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shown an unfortunate leniency in the enforcement of such limitations, and a 
recent vigorous federal decision is therefore welcome. A city in Iowa, al- 
ready indebted beyond the constitutional limit, authorized an issue of bonds 
for the construction of municipal waterworks. A special tax was to be levied 
to be collected annually so long as should prove necessary, the proceeds to be 
devoted exclusively to the payment of the bonds. The bond holders were 
to have the right to compel the city slightly to increase for their benefit 
the tax for the maintenance of the water system, but they were to have no 
claim against the city’s general funds. The waterworks were to be mort- 
gaged to secure the bonds. The supreme court of the state held that the 
bonds would not create an indebtedness within the prohibition. Swanson 
v. City of Ottumwa, gt N. W. Rep. 1048 (Iowa). The circuit court of 
appeals, however, has granted an injunction against the issue. City of 
Ottumwa v. City Water Supply Co., 119 Fed. Rep. 315 ( C.C. A., Eighth 
Circ.). 

Tie policy underlying limitations on indebtedness is that the taxpayers 
of towns should pay as they go and should not unduly burden their suc- 
cessors. An application of this principle seems inevitably to lead to the 
conclusion reached by the federal court. The city assumes an obligation 
by the issue of bonds, and that obligation is to be met by future taxpayers. 
The two special features which are relied upon to withdraw the case from 
the operation of the constitutional prohibition, namely, that the whole tax 
is levied at once though to be collected in future years, and that the remedy 
of the creditors is restricted to a special fund, appear immaterial when one 
considers the substance of the transaction. The city promises to use its 
taxing power till the obligation is satisfied. That it practically does in any 
case of incurring debt, the difference being that in this case it limits the 
amount which it can be forced to collect in each year. It is thus more than 
a trustee of special revenues, it is a debtor responsible for payment in full. 

The decision of the state court is asserted to be the logical working out 
of the principles of previous cases. Language broad enough to cover the 
facts in question may undoubtedly be found, but the cases for the most part 
can be distinguished. It is true that a certain freedom has been. allowed 
cities indebted up to the limit, in order that their activities should not 
be completely paralyzed. They may anticipate the collection of taxes to be 
levied for the current year, and issue warrants for ordinary expenses to be 
paid from these uncollected revenues. Grant v. City of Davenport, 36 
lowa, 396. The state court argues that as the city could thus levy a tax 
sufficiently large to construct an entire waterworks system and could enter into 
the necessary contracts before the actual collection of the money provided that 
the whole collection were to be made within the year, so, without creating a 
forbidden debt, it can extend the tax over a period of years. But the reasons 
for the relaxation of the prohibition in the former case do not apply to the lat- 
ter. Moreover the difference in principle as shown by the effect on future 
tuxpayers is obvious. The cases most relied on by the Iowa court are those 
in which contracts or bond issues are supported because the rights of the 
creditors are restricted to special funds, such as the receipts of a water sys- 
tem or special assessments against the owners of property benefited. Qzzid/ 
v. City of Indianapolis, 124 Ind. 292 ; Faulkner v. City of Seattle, 19 Wash. 
320. In those cases, however, the city is under no corporate liability ; it 
has made no promise to employ its taxing power. It is merely the agent 
to collect and pay over money other than the proceeds of general taxation. 
If special assessments are not paid the remedy is against the property 
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assessed and not against the city to compel further assessments. The vital 
distinction is that in such cases there is no burden placed upon the general 
taxpayers of the future as there is in the principal case. Other cases cited 
may be distinguished on the ground that the city was merely given an 
option and was not put under any obligation. Burnham v. City of Mil- 
waukee, 98 Wis. 128. Though the subject is in a somewhat confused state, 
the decision of the federal court seems clearly justified on authority as well 
as right in principle. See City of Joliet v. Alexander, 194 Ill. 457. A 
contrary decision would allow cities to nullify the constitutional provisions 
by levying continuing taxes to provide for all obligations they wished to 
incur. 


DiscRETIONARY Power oF Courts or Equity. — There is no more dis- 
tinctive attribute of the power of the chancellor than the latitude of his 
discretion. Equitable remedies being extraordinary, they may, at the 
chancellor’s discretion, be refused or given in order to do equity. And 
equity is viewed in this connection in a large sense ; it is not only what is just 
and right as between plaintiff and defendant, but also what, according to a 
sound public policy, is just and right as regards the interests of the public. 
Thus, where the plaintiff would not otherwise have succeeded, we see equity 
giving relief because of the public benefit; and where the plaintiff would 
ordinarily have prevailed, refusing it because of the public harm. _/oy v. Sz. 
Louis, 180 U.S. 1,50; Conger v. NV. Y. Co., 120 N. Y. 29. 

How far this power should be extended is involved in the consideration 
of a recent case, where a plaintiff sought to enjoin the infringement of his 
patent on bogus coin detectors. The defendant established that the plaintiff 
used these detectors exclusively to guard gambling machines. The court, 
one judge dissenting, nevertheless granted the injunction, on the ground that 
the “taint regarded must affect the particular rights asserted in the suit.” 
Fuller v. Berger, 35 Chic. Leg. News 221 (C. C. A., Seventh Circ.). It is 
believed that on principle a different result should have been reached. Evi- 
dently the majority considered that the case involved only the maxim, “the 
plaintiff must come into equity with clean hands,” and hence applied its le- 
gitimate limitation, that the wrong-doing must be connected with the trans- 
action between the plaintiff and the defendant. Bateman v. Fargason, 4 
Fed. Rep. 32. But the question really involved is a much broader one, and 
not at all one between the parties. It is the question whether equity, repre- 
senting the conscience of the public, should directly assist an iniquitous under- 
taking. In view of the entire attitude and conception of courts of equity, 
the answer to this would seem to be that it should not. The principal case 
may be largely explained by the nature of its facts. The majority seem to 
have doubted whether gambling has yet become sufficiently unconscionable 
to warrant a refusal of relief, and, moreover, since the defendant also was 
using the invention for gambling, they may well have thought that the injunc- 
tion would decrease, rather than aid, the objectionable practice. They cite 
as authority, Brown Saddle Co. v. Troxel, 98 Fed. Rep. 620, and ational 
Folding Box Co. v. Robertson, 99 Fed. Rep. 985. But although these were 
patent cases in which an injunction was granted despite the fact that the 
plaintiff was violating the anti-trust laws, they may be distinguished. The 
iniquity alleged was only mala prohibita, and: to assist a monopoly is only 
what a court of equity is necessarily called upon to do whenever it enforces © 
a patent. The true rule would seem to be stated in the dissenting opinion. 


NOTES. 445 


“ The chancellor is master of his own writ, and though the claimant hold a 
legal title, is under no compulsion of law to issue the writ, so long as sound 
consideration of public morals and conscience forbid.” 


THE STATUTE OF LIMITATIONS IN MortGAGE Law. — In discussing mort- 
gage law the two conflicting conceptions must be noted : first, that a mort- 
gage gives a right in land distinct and separable from the debt ; and second, 
that it gives a mere lien wholly incidental to, and dependent upon, the debt. 
In states adopting the first view the mortgagee acquires a legal title, and the 
questions raised by the statute of limitations are comparatively simple. 
As it is well recognized that he has two distinct rights, one on the debt and 
the other against the land, the fact that the first is barred does not affect 
the second ; and it is general law that the mortgagee may foreclose at any 
time, even after the debt is unenforceable. Zhayer v. Mann, 19 Pick. 
(Mass.) 535. Still this is not universal law even in “title” states. Harris 
v. Mills, 28 Ul. 44. 

On the other hand in states where the mortgage is considered as purely 
incidental, more difficult questions arise. In strict logic, if the mortgage 
is a mere incident to the debt, it is clear that the extinguishment or out- 
lawing of the one should extinguish the other. ‘This doctrine, harsh as it 
is upon the mortgagee, has been adopted, either by statute or at common 
law, in a few states. See Jones, Morr. § 1207. In Kansas and Iowa this 
dependence of the mortgage upon the debt is carried so far that where they 
have both been outlawed and the latter is revived, the former is revived 
also. Schmucker v. Sibert, 18 Kan. 104; Clinton County v. Cox, 37 Ia. 
570. Singularly enough this extreme view is not confined to “lien ” states. 
Schifferstein v. Allison, 123 Ill. 662. 

In the majority of jurisdictions, however, the exact logic of the situation 
is not completely recognized. The mortgagee is allowed to foreclose 
whether the debt is barred or not —a result theoretically wrong, but obvi- 
ously just. Ohio has adopted a peculiar middle ground. Though the law 
there is that after default the mortgagee has, as between himself and the 
mortgagor, the legal title, and though he can foreclose after the debt is 
barred, still if the statutory period has run against the mortgage as a spe- 
cialty he cannot foreclose. err v. Lydecker, 51 Oh. St. 240. This rule 
is rendered the more remarkable by a recent holding that the mortgagee 
may bring ejectment even after the debt is barred and his right to foreclose is 
also gone. Bradfield v. Hale, 65 N. E. Rep. 1008. This position seems 
somewhat inconsistent. If the plaintiff is entitled to maintain ejectment it 
means that he has the right to possession, and as by the case cited above 
he has the legal title it seems that he should acquire the whole estate free 
and clear. But so long as foreclosure is denied the land must always 
remain — as the court acknowledges — subject to redemption, an unfortu- 
nate result of a compromise doctrine. It seems that in “title” states 
nothing but twenty years adverse possession by the mortgagor should bar 
the mortgagee’s right to eject or to foreclose. In “lien” states the wiser 
course, and one which a majority of the courts have adopted, is to admit 
frankly that the strict theory fails, and to accomplish justice by granting the 
mortgagee a more than merely “incidental” right against the land. 
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CONDEMNATION OF MUNICIPAL PROPERTY WITHOUT COMPENSATION. — 
An interesting and apparently unique case has just been decided in the fed- 
eral court for the district of Massachusetts. Under the general permission 
granted it by the state, the United States condemned part of a city park for 
a post-office site. The city, not owning the fee, intervened, and demanded 
damages on the ground that its easement was being confiscated. Refusing 
this request, the court ruled that the only question open was whether the 
park or the post-office was of greater importance to the public. If the 
former, then the condemnation for the purpose of the latter would be en- 
joined ; otherwise, it would be permitted, but without compensation. 
Permission was granted to submit evidence upon this point. Jn re Certain 
Land in Lawrence, 119 Fed. Rep. 453. 

It is undoubted that the legislature may authorize the condemnation of 
property already devoted to a public use. See Lewis, Em. Dom. § 276. 
But the question of compensation does not seem to have been expressly de- 
cided before. The cases nearest in point were either determined upon a 
particular statute, or went off because the proper parties were not joined, or 
because the land owner had already accepted the Act authorizing the con- 
demnation. Aidlbury v. Blackstone Canal Co., 8 Pick. (Mass.) 473; People 
v. Kerr, 27 N. Y. 188 ; Prince v. Crocker, 166 Mass. 347. 

Another Massachusetts case, however, holds that a city’s cemetery cannot 
be given by the legislature to a private company without compensation. 
Mt. Hope Cemetery v. Boston, 158 Mass. 509. ‘The decision, apparently 
based upon the double ground that the cemetery was held by the city in its 
private capacity and that the grantee was a private company, suggests two 
possible lines of cleavage in cases similar to the principal case. _Is it decisive 
that the condemned land is held by the city in its public rather than in its 
private capacity ? or that the land condemned is to be used by a govern- 
mental agency rather than by a corporation organized for gain? That is, 
can the state authorize the condemnation without compensation of a city 
park? Can it ofa city hall? If it can do one or both in order to build a 
state prison, can it necessarily authorize a railroad to condemn either or 
both? The principal case in effect answers the first question in the affirma- 
tive, and a dictum asserts that it would make no difference that the object 
was to build a railroad instead of a governmental building. It was also sug- 
gested that the well recognized line drawn between property held by a city 
in trust for the public, such as school-houses, highways, parks, etc., and that 
used for its own private purposes, such as engine-houses, cemeteries, city 
halls, etc., might distinguish property which could be taken without compen- 
sation from that which could not. Since the loss of a park injures the gen- 
eral public as well as the city residents, the difficulty of the city’s distributing 
equitably the money received as compensation is a strong reason for the 
result in the principal case ; whereas it is obviously unfair to deprive a city 
of its engine-house or city hall, because the loss is direct and immediate, 
not to the public in general, but to the corporate body as such. On the 
other hand, though some courts may not consider it absolutely unreasonable 
that a state should condemn — without making compensation —a park, or 
possibly a city hall, to erect a prison or hospital, it must seem unjust to per- 
mit a railroad to condemn such property without paying for it. The cases 
upon the point are necessarily rare, as it is most extraordinary for a state to 
condemn public land without the consent of the municipality that owns it. 
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BANKRUPTCY — DEBTS NOT DISCHARGED— JUDGMENT FOR ALIENATION OF 
AFFECTIONS. — Hé/d, that alienation of the affections of a husband is a “wilful and 
malicious injury to the person” within the meaning of § 17 of the Bankruptcy Act of 
1898, and therefore that proceedings under the act do not discharge a judgment 
obtained in an action for such alienation of the affections. Leicester v. Hoadley, 71 
Pac. Rep. 318 ag For a discussion of a similar decision concerning a judgment for 
libel, see 16 HARV. L. REV. 62. 


BANKRUPTCY — EFFECT OF NATIONAL ACT UPON STATE Laws. — The defendant 
to a petition in insolvency filed under a state law was “a person chiefly engaged in 
farming or tillage of the soil.” The national bankruptcy act of 1898 provides in § 4 6 
that such persons shall not be adjudged involuntary bankrupts. Hée/d, that the defend- 
ant, being thus exempted from the scope of the national act, is still subject to the 
state insolvency law. O/d Town Bank v. McCormick et al., 53 Atl. Rep. 934 (Md.). 
For a discussion of the principle involved, see 16 Harv. L. REV. 301. 


BANKRUPTCY — EXEMPTIONS — STATE Laws. — Pennsylvania state decisions hold 
that a seat on the Philadelphia Stock Exchange is not property subject to execution. 
A Pennsylvania bankrupt claimed that under these decisions, by § 6 of the Bankruptcy 
Act allowing the exemptions prescribed by state laws, his seat was exempt. Ae/d, that 
the seat was not exempt, the federal courts not being bound by state decisions which 
* mere declarations of general law defining property. Page v. Edmunds, 23 Sup. Ct. 

ep. 200. 
his case seems to be the first raising the question of what are state laws prescrib- 
ing exemptions. The language of the court would seem to indicate that federal courts 
are not bound by state decisions as to exemptions when no statute is interpreted, but 
may, in accordance with the doctrine of Szvift v. Zyson, follow their own views as to the 
law of the state. This doctrine, however, does not seem essential to the decision of 
the principal case; for since the decisions in question do not admit that the seat is 
ne facie subject to the claims of creditors and then excuse it from such oe 
ut merely deny that it is such property as to be subject to levy, they are not truly 
decisions prescribing exemptions. Thus the state decisions, even if considered as 
representing the state law, would be correctly held not binding under the Bankruptcy 
Act. By federal authorities the seat would clearly pass. Sparhawk v. Yerkes, 142 
U.S. 1; Re Page, 107 Fed. Rep. 89. 


BILLS AND NoTES — CHECKS — HONOR OF CHECK AFTER DEATH OF DRAWER. — 
The plaintiff’s testator made a gift of his check to his son to be collected after his 
death. The drawee bank, knowing of the decease of the drawer, honored the check. 
Held, that the bank must pay the amount of the check to the personal representatives 
of the drawer. Pullen v. Placer County Bank, 71 Pac, Rep. 83 (Cal.). 
It is usually assumed by the text-writers, though there is no decision on the point, 
that a check, even when given for value, cannot be collected after the drawee has 
knowledge of the drawer’s death. ByLes on BILLs, 3d Am. ed. 17; contra, Morsk, 
BANKS AND BANKING, 4th ed. § 400. So also a check given causa mortis cannot be 
collected after death. Tate v. Gilbert, 2 Ves. Jr. 117. he decision in the principal 
case would seem a logical conclusion, but no exact authority has been found. On the 
other hand, however, a check is a “bill of exchange.” Nec. Inst. Law (Eng.) § 73; 
(Am). § 185. In the hands of an indorsee for value or of a dona fide creditor a bill may 
be accepted by the drawee, even though he knows of the drawer's death. Cutts v. Per- 
kins, 12 Mass. 206; DANIELS, Nxc. Insv. §§ 491, 498a. The same rule might well 
be applied even though the payee or holder of the paper is a volunteer. The law of 
ifts is, however, contra. If the subject of the gift is money, the gift is incomplete at 
eath; if it is an order on the drawee, revocable in its nature, the death of the drawer 

might  intoai be held to operate as a revocation. See contra, 14 Harv. L. 
EV. 588. 
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BILLs AND NOTES— STATUTE OF LIMITATIONS — DEMAND Nore. — The defend- 
ant made his promissory note dated February 16, 1893, payable “on demand after date 
at 1 Broadway.” On February 16, 1899, the plaintiff as assignee commenced his action. 
The New York statute of limitations is six years. e/d, that the statute is no bar to 
the action. Hardon v. Dixon, 77 N. Y. App. Div. 241. 

The court rests its decision on two grounds: first, that the note did not mature until 
the day after date; and second, that if it did, the maker was not in default until the fol- 
lowing day. As to the first point, the court seems to give the language of the note its 
reasonable meaning, but the little authority found is contra. Fenno v. Gay, 146 Mass. 
118. As to the second point, ordinarily the maker is not in default until the day after 
maturity. Kennedy v. Thomas, [1894] 2 Q. B. 759. Many courts, however, hold that 
failure to pay on presentment on the day of maturity puts the maker in immediate 
default. Veazie Bank v. Winn, 40 Me. 62; contra, Kennedy v. Thomas, supra. The 
principal case might seem to fall within this latter holding, although no presentment 
appears, for ponents no presentment eK is necessary before bringing action 
on a demand note. JVorton v. Eilam, 2M. & W. 461; Jillson v. Hill, 4 Gray (Mass.) 
316. But this is held not to apply where, as in the principal case, payment is to be 
made at a particular place. Sanderson v. Bowes, 14 East, 500. Therefore it would 
seem that, in the absence of a demand to put the defendant in default on the day of 
maturity, the decision is sound on the second point. 


CoNnFLICT OF LAWS — JURISDICTION FOR DIVORCE — APPEARANCE OF PARTIES. — 
X, a citizen of Massachusetts and domiciled in Boston, went to South Dakota and re- 
sided there the number of months necessary to acquire domicile according to the South 
Dakota law. He then brought suit for divorce. His wife entered an appearance, and 
the divorce was granted. X at once returned to Massachusetts, and thereafter married 
again. After the death of X, both the first wife and the second wife asked to be ap- 
pointed administratrix. Hée/d, that the divorce nted in South Dakota is void, for 
neither party being domiciled there, the courts had no jurisdiction, and could not obtain 
it by the appearance of the parties. Andrews v. Andrews, 23 Sup. Ct. Rep. 237. 

it is a general rule of the common law that the court of the domicile alone can grant 
a valid divorce. Le Mesurier v. Le Mesurier, [1895] A.C. 517. It has been held by 
the United States Supreme Court that the requirement of domicile is not satisfied by 
residence in a state for the length of time prescribed by the state for the acquirement 
of domicile; but that there must be such domicile as is recognized by all nations, ¢. ¢. 
residence animo manendi. Bell v. Bell, 181 U.S.175. But it is sufficient if one of the 
spouses is dona /< domiciled in the state granting the decree. Atherton v. Atherton, 
181 U.S. 155. The question of the principal case, though raised, has not been decided 
before. See Streitwolf v. Streitwolf, 181 U.S. 179. The decision seems correct. Mar- 
riage is something more than a contract; it is a status. Jurisdiction for divorce, there- 
fore, is not a personal jurisdiction but a jurisdiction guasi in rem. See 15 Harv. L. 
Rev. 66. If a state has not jurisdiction over the ves, the marriage, jurisdiction over 
the persons cannot cure the defect. 


CONSTITUTIONAL LAW — FREEDOM OF CONTRACT— REGULATION AS TO WAGES, 
—An Indiana statute prohibits the assignment of future = by re nee and 
declares invalid any agreement whereby an employer is relieved from weekly payment 
of full wages to an employee. Acts 1899, p. 193, § 4. Hé/d, that the statute is valid 
under the state and federal constitutions. Jwternational Text-Book Co. v. Weissinger 
et al.. 65 N. E. Rep. 521 (Ind., Sup. Ct.). 

It is now well settled that the constitution guarantees a right to freedom of contract. 
Allgeyer v. Louisiana, 165 U. S. 578, 589. But this right is subject to regulation by the 
le lntare in the exercise of the so-called police power. Holden v. Hardy, 169 U.S. 
366, 391. The constitution is infringed only when the limitations on the legislative 
power, such as are indicated in the Fourteenth Amendment by requiring due process 
of law, are exceeded. But due process of law admittedly requires nothing more than 
a proper conformity with fixed yc of justice. See Zyler v. Judges, 175 Mass. 71; 

urtado v. California, 110 U.S. 516, 532. It cannot be said that there is anything 


arbitrary or ne in the Indiana statute in view of the conceivable prejudice to the 


community resulting from the improvident contracts which it forbids. The decision, in 

assuming a liberal attitude towards the judgment of the legislature, is in contrast to 

the prevailing tendency of the state courts, but accords with the better view of the 

— rulings. See ‘State v. Loomis, 11§ Mo. 307; Knoxville Jron Co. v. Harbison, 183 
S. 13. 


CONSTITUTIONAL LAW — FREEDOM OF CONTRACT — LEGISLATIVE CONTROL OF 
MunicipAL ContTRACTS.— A statute provides that all laborers employed upon public 
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works of the state or any political subdivision thereof shall be employed for only eight 
hours per day. 94 Ohio Laws, 357 (1900). He/d, that the statute is unconstitutional 
as interfering with the right of municipal corporations to freedom of contract. City of 
Cleveland v. Clements Bros. Construction Co., 65 N. E. Rep. 885 (Ohio). 

This decision is an illustration of the unfortunate inclination of the state courts to 
limit narrowly the regulation of contracts by the legislatures. (See preceding discus- 
sion.) But even though it is improper for the legislature to regulate thus the terms of 
contracts made by individuals, some courts hold that municipal corporations, as mere 
agents of the state, are subject to its direction as to the manner in which they shall 
contract. See Re Dalton, 6t Kan. 257. There are statements that they are subject to 
absolute control. Mayor of Frederick v. Groshon, 30 Md. 437. But the better con- 
sidered decisions usually recognize that the nature of municipalities is twofold. People 
v. Coler, 166 N. Y.1; Atkins v. Town of Randolph, 31 Vt. 226. Although subject to con- 
trol in so far as they exercise delegated governmental powers, they fulfil a further func- 
tion as the representatives of their inhabitants, in which capacity they enjoy private 
rights, exempt from state interference. Consequently statutes regulating municipal 
contracts must stand on the same basis as those of general application. 


CONSTITUTIONAL LAW — POLICE POWER— MUNICIPAL REGULATION OF STREET 
RaiLways. — Heid, that a city ordinance requiring existing street railway companies 
to pave and keep in repair the space between their rails and tracks, and one foot on 
each side, is not a valid exercise of the police power. Fielders v. North Jersey St. 
Ry. Co, 53 Atl. Rep. 404 (N. J., C. A.). 

Held, that a city ordinance requiring existing street railway companies to clean the 
street between their rails is within the police power. City of Chicago v. Chicago Union 
Traction Co., 65 N. E. Rep. 243 (Ill., Sup. Ct.). See NorEs, p. 43 


CONSTITUTIONAL LAW — TAXATION — Goons IN TRANSIT, — A Michigan statute 
provided that forest produce which on the assessment day was in transit to a point 
without the state, should be assessed “at the place in this state nearest to the last 
boom” through which it was to pass. The plaintiff had floated logs down a Michigan 
river to a point where they were to lie through the winter, piste. shipment in the 
spring to a destination without the state. While lying at this point, they were assessed 
by the village nearest the last boom. At the time they had not yet come within the 
limits of that village. Suit was brought to restrain collection of the tax. e/d, that 
it is competent for the legislature to prescribe this mode of assessment and the tax 
does not infringe the commerce clause of the Federal Constitution. Diamond Match 
Co. v. Village of Ontonagon, 23 Sup. Ct. Rep. 266. See Nores, p. 440. 


CONSTITUTIONAL LAW — TAXATION — STATE TAX ON FOREIGN HELD STocK. — 
The statutes of Maryland provide that corporations shall be taxed by taking the value 
of their stock, deducting the value of real estate taxed ag gms” and taxing the 
sum remaining to the stockholders. Code, Art. 81, § 141. This tax is to be collected 
from the corporation. The plaintiff, a non-resident stockholder, sought to enjoin the 
collection of the tax. é/d,that the tax isconstitutional. Corry v. Mayor of Baltimore, 
53 Atl. Rep. 942 (Md.). 

The situs of choses in action by the better view, is at the domicile of the creditor, 
and there only they can be taxed. See 15 Harv. L. REv. 680. Thus a state tax upon 
bonds owned by non-residents was held unconstitutional. State Zax on Foreign Held 
Bonds, 15 Wall. (U.S. Sup. Ct.) 300. This rule is not in fact broken by the tax in the 

rincipal case. The tax upon the stock is merely one method of estimating and reach- 
ing the whole property of the corporation, and despite its form it is really not a tax 
upon the choses in action held by the stockholders. See 7owmn of St. Albans v. National 
Car Co. 57 Vt. 68. Ifthe property of the corporation had already been taxed at its 
full value, so that the tax upon the stock as such, fell upon the foreign stock-holders, 
it would seem inconsistent with the rule above stated. Such a tax, nevertheless, has 
been sustained. Street Ry. Co. v. Morrow, 87 Pa. St. 406. The tax in the principal 
case, however, although perhaps awkwardly worded, seems clearly unobjectionable. 
The decision is supported by considerable authority. Zappan v. Merchant's Natl 
Bank, 1g Wall. (U. 8 Sup. Ct.) 490; Faxton v. McCosh, 12 Ia. 527. 


CORPORATIONS — STOCKHOLDER’S RIGHT TO PROTECT CORPORATE INTERESTS — 
SuIT BY ASSIGNEE OF ACQUIESCING STOCKHOLDER.—A director in a corporation 
had negligently permitted mismanagement of its affairs. The plaintiff, an innocent 
assignee of his stock, sued the wrongdoers, making the corporation a party. Ae/d, that 
the plaintiff is not barred by the acquiescence of her assignor. Warren v. Robison, 40 
Pac. Rep. 989 (Utah). 


29 
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A stockholder who has not acquiesced in misconduct towards the ng prngeg may, 
if the directors refuse to act, proceed in equity for redress. Farmers’ Loan & Trust 
Co. v. X. Y. & Northern R. R. Co., 150 N. Y. 410. On the other hand a stockholder 
who has acquiesced is barred from such relief. Burt v. British Association, 4 De G. & 
J. 158. See 1 Mor. Corp. 2nd ed. § 262. That the bar is merely personal, however, 
and does not attach to the shares of such stockholder, seems to be indicated from the 
rule allowing him to share fro ra¢a in sums recovered for the corporation, if a going 
concern, through the action of the other stockholders. See Brown v. De Young, 167 
Ill. £49 556; 1 Mor. Corp. 2nd ed. § 262. Moreover, this prima facie right of a stock- 
holder to protect corporate interests is not barred, in the case of an assignee of a non- 
acquiescing stockholder, though the assignee took with knowledge of the wrongs or 
even with the purpose of redressing them. Ramsey v. Gould, 57 Barb. (N. Y.) 398; 
Seaton v. Grant, L. R. 2 Ch. App. 459. In the case, then, of the innocent assignee of 
an acquiescing stockholder, no consideration of public policy would seem to require 
that his right should be barred. The principal case reaches the desirable result that 
all shares in a going concern confer equal prima facie rights, which can be cut down 
only by a personal bar against the holder of the shares. Parsons v. Joseph, 92 Ala. 
403. 


CRIMINAL LAW —ATTEMPT TO COMMIT MURDER. — The defendant shot through a 
window at a bed upon which he supposed the prosecutor to be lying. In fact, the 
latter was in a different part of the sae Held, that defendant was guilty of an at- 
tempt to murder. State v. Mitchell, 71 S. W. Rep. 175 (Mo.). See NoTEs, p. 437. 


CRIMINAL LAW — HIGH TREASON— NATURALIZATION IN ENEMY’s COUNTRY. — 
A British subject was indicted for treason in adhering to the King’s enemies. He 
pleaded in defense that the acts complained of were committed after he had become a 
naturalized citizen of the South African Republic. é/d, that naturalization during 
war is no defense. Zhe King v. Lynch, 19 T. L. R. 163 (Eng., K. B. Div.). 

There would seem to be no doubt that in the absence of treaty, a sovereign may 
punish a subject who returns within his jurisdiction after naturalization in another 
state, for the state granting naturalization has no power to absolve him from his 
obligations. Zousig’s Case, LAWRENCE’S WHEATON, 929. Nor will the commission of 
a foreign prince be a bar to a prosecution for high treason. Macdonala’s Case, COCK- 
BURN, NATIONALITY, 64, ote. It was argued in the principal case that, though this 
was true while England maintained the doctrine of perpetual allegiance, it was no 
longer law, since by sec. 6 of the Naturalization Act of 1870, a British subject who 
becomes naturalized in a foreign state ceases to be a British subject, and is regarded 
as an alien. It would seem to be obvious that this defense, as applied to the principal 
case, is unsound. Naturalization is illegal, as are all other contracts made with the 
enemy in time of war. Cf. The Hoop, 1 Rob. 196. Even aside from this technical ground, 
it would seem that being naturalized by a hostile nation in war time is in itself an act 
of treason, for it furnishes the enemy with another subject. Any other decision would 
encourage treason. 


CRIMINAL LAw— LARCENY — WILD ANIMALS. — The defendant was indicted for 
the larceny of fish taken from a pound net in Lake Erie. The fish had entered the 
net by a funnel-shaped opening which was never closed. Storms frequently so disturb 
the nets that fish escape. e/d, that the fish were sufficiently reduced to possession 
to be the subject of larceny. State v. Shaw, 65 N. E. Rep. 875 (Ohio). 

Wild animals are not the subject of property until brought within the actual ona 
session, custody, or control of the one claiming ownership. Buster v. Newkirk, 20 Johns. 
(N. Y.) 75. Few cases illustrate what is sufficient reduction to possession. See Young 
v. Hichens, 6 Q. B. 606. The principal case seems clearly right in saying that it is 
enough if escape is practically impossible, though not absolutely so. A test requiring 
absolute impossibility of escape would be impractical. The question is essentially one 
of degree to be determined on the facts of each case. See Pierson v. Post, 3 Cai. (N.Y.) 
175. In the principal case the chance that any ev fish would escape was very 
slight and was properly disregarded. 2 BisH. CR. L. § 775 (7th ed.); 2 Russ. Cr. 247. 


CRIMINAL LAW — SENTENCES — DISCHARGE BY IMPRISONMENT UNDER DIFFER- 
ENT SENTENCE. — The petitioner had been sentenced by a federal court to five years’ 
imprisonment in a penitentiary in Kansas. The marshal of the court, instead of con- 
veying the prisoner there, surrendered him to the marshal of another district, where he 
was tried for another offence, convicted, and sentenced for life. He was imprisoned 
in the Ohio State penitentiary. Five years later he was pardoned for this second 
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offence, and was then taken back to serve the first sentence. He sued out a writ of 
habeas corpus. Held, that he had served this sentence by his term of imprisonment in 
Ohio. /# re Jennings, 118 Fed. Rep. 479 (Circ. Ct., E. D. Mo.). 

The court’s argument is that the sentence was to commence at once; that the mar- 
shal, being only a ministerial officer, had no authority to postpone its execution, and 
that consequently it must have run out during the imprisonment in Ohio. There are, 
however, forcible arguments for the contrary view. A prisoner while serving his sen- 
tence may be tried, convicted, and sentenced for a separate offence. State v. Connell, 
49 Mo. 282. And if sentenced to a term of imprisonment, though in the same juris- 
diction, this term and that which he was formerly serving will not run concurrently 
but successively. Zx parte Brunding, 47 Mo. 255. Although a sentence thus im- 
posed during the term of imprisonment seems ordinarily to be for some crime com- 
mitted by him while in confinement or during an escape, there seems no reason that 
the time of the commission of the crime should make a difference. There is also the 
difficulty that here it was sought to impose the first sentence after the execution of 
the second. But it is submitted that the inversion does not injure the prisoner in such 
manner as to entitle him to be subsequently excused from serving his former sentence. 
A prisoner is not entitled to be discharged if the imprisonment which he has suffered 
has not in fact been in execution of his sentence. Stokes v. Warden, 60 N. Y. 342. 
Of the cases found, the one most nearly in point accords with this latter view. 
Sartain v. State, 10 Tex. Cr. App. 651. 


Equity — INJUNCTION — PATENT PuT TO ILLEGAL UsE. — The plaintiff sought 
to enjoin the defendant from infringement of his patent on detectors of bogus coins. 
The defendants established that the plaintiff used these detectors exclusively to guard 

ambling-machines. é/d, that plaintiff is entitled to an injunction. Fuller v. 

erger, 35 Chic. Leg. News, 221 (C. C. A., Seventh Circ.). See NorTEs, p. 444. 


Equity — RESCISSION OF CONTRACT — MISTAKE OF Fact.— The plaintiff, the 
beneficiary under a life insurance policy, agreed to assign his interest to the defend- 
ant. Both parties were ignorant of the fact that the insured was already dead. 
The defendant learned of the death before the assignment, but concealed his knowl- 
oe _— ay the assignment may be set aside. Scott v. Coulson, 19 T. L. R. 162 

ng., Ch. D.). 

The fact that one party learned of the death of the insured before the completion 
of the contract is immaterial, since equity will rescind a contract, though the mistake is 
not mutual. Diman v. Prov., etc., Ry. Co., 5 R. 1. 130. Nor is there any difference 
between an ——— and an executed contract, provided the parties can be put in 
statu quo. Paine v. Upton, 87 N. Y.327. But mere Tack of knowledge of extrinsic facts 
which only make the thing sold more or less valuable is no ground for equity to inter- 
fere in any case. Laidlaw v. Organ, 2 Wheat. (U. S. Sup. Ct.) 178. On the other hand, 
the destruction of the thing to be sold is sufficient ground, as in the case of a contract 
to sell a remainder in ignorance of the fact that the tenant in tail had barred the estate. 
Hitchcock v. Giddings, 4 Price, 135. And even a substantial difference between the real 
and the intended subject matter of the contract is enough, as in the sale of an estate 
which both parties believed to be a freehold when in fact it was a copyhold. art v. 
Swaine, 7 Ch. Div. 42. It seems that the principal case was rightly put in the latter 
class, since an absolute contract right is a substantially different thing from a con- 
tingent one. Ad/en v. Hammond, 11 Peters (U. S. Sup. Ct.) 63. 


Equity — SPECIFIC PERFORMANCE—CONTRACT TO DEVISE LANDS FOR PER- 
SONAL SERVICES. — The plaintiff. came to live with, and work for his uncle, who con- 
tracted orally to devise his lands to the plaintiff in return for his services. After 
seventeen years the uncle died without making a will, and without any rights of third 
parties intervening. /ve/d, that the plaintiff was equitably entitled to the estate. 
McCabe v. Healy, 70 Pac. Rep. 1008 (Cal.). For a discussion of the principle involved, 
see 14 Harv. L. REV. 64. 


EVIDENCE — BURDEN OF PROOF— FIRE FROM NEGLIGENCE OF RAILROAD. —It 
was shown by a preponderance of evidence that a fire was caused by sparks from 
one of the defendant’s engines. The lower court charged that the burden was on the 
defendant to show that the escape of the sparks was not due to negligence. e/d, that 
the charge is erroneous, since the defendant has not the burden of proof on all the facts, 
but merely the duty of bringing forward evidence to rebut the presumption of negli- 
gence. Galveston, etc., Ry. Co. v. Chittim, 71 S. W. Rep. 294 (Tex., Civ. App.). 

This decision limits the rulejlaid down in a previous Texas case. For a discussion 
of the latter case, see 15 Harv. L. REV. 74. 
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EVIDENCE — PROOF OF FOREIGN LAW— DECISIONS OF INFERIOR COURTS IN 
FOREIGN JURISDICTION. — Hé/d, that the construction of the New York recording act 
by inferior courts of New York will not be accepted in Pennsylvania as representing 
the New York law. Schmaltz v. York Mfg. Co., 53 Atl. Rep. (Pa.) 522. 

The interpretation placed upon statutes by the highest court of another state is 
ordinarily taken as conclusive evidence of the law of that state. Secombe v. R. R. Co., 
23 Wall (U. S. Sup. Ct.) 108; Van Matre v. Sankey, 148 Ill. 536. The principal case, 
however, refuses to assign similar weight to the decisions of inferior courts and rejects 
their interpretation on the ground that it seems incorrect and undesirable and is con- 
trary to the decision of the supreme court of New Jersey upon a similar statute. See 
Knowles’ Loom Works v. Vacher, 57 N. J. Law, 490. It may be admitted that the 
decision of a lower court is merely evidence of foreign law. Gilchrist v. W. Va. Oil Co., 
21 W. Va. 115. Nevertheless it would seem that unless it appears inconsistent with 
other decisions in the jurisdiction, or is clearly unreasonable, it should be accepted as 
representing the law. Decisions in New Jersey would seem valueless in the deter- 
mination of New York law. Moreover, the refusal to follow the decisions of New 
York inferior courts necessarily introduces an element of uncertainty into transactions 
in that state which may be adjudicated upon elsewhere. In the principal case, there- 
fore, the reasons urged seem insufficient to justify the refusal to adopt the conclusion 
- rey lower court of New York. No decisions involving the exact point have been 
‘ound. 


INSURANCE —Co-INSURANCE CLAUSE— APPORTIONMENT OF Loss. — The plain- 
tiff was insured under several policies, all of which had the usual “apportionment 
clause” and some the “ percentage co-insurance clause.” The insurance and the loss 
were each less than eighty per cent of the value of the property. é/d, that in estima- 
ting the “ whole amount of insurance” the face values of all the policies should be 
ahted: Stephenson v. Agricultural Ins. Co., 93 N. W. Rep. 19 (Wis.). Farmer's Feed 
Co. v. Scottish Union, etc., Ins. Co., 173 N. Y. 241. 

The result of these decisions seems unfortunate. Though the insurance on the 
property exceeded the actual loss, the insured was not completely indemnified. Cf 
Chesbrough v. Home Ins. Co., 61 Mich. 333. The conclusion of the courts is based 
solely on the construction of the “apportionment clause” which provided that the 
“company shall not be liable for a greater proportion of the loss than the amount 
hereby insured shall bear to the whole insurance effected on the propert .” If the face 
value of those policies which contained the “ co-insurance clause” is used to estimate the 
“ whole insurance,” the result reached cannot well be avoided. But the “co-insurance 
clause” might well be construed as a condition subsequent which would operate to 
make the actual amount covered by the policy containing it less than its face value. 
This smaller sum would then seem to be the true value of the policy in the circum- 
stances of the principal case. See Armour Packing Co. v. Reading Fire Ins. Co., 67 
Mo. App. 215. Only this amount, therefore, should be considered in estimating the 
whole insurance on the property. By this construction, the insured would receive 


yn indemnity from the insuring companies. No other authorities have been 
ound. 


INSURANCE — CONDITIONS — FAILURE TO GIVE NOTICE WITHIN STIPULATED 
TrmE.—A policy provided that the company should not be liable unless the insured 
should give notice of an accident within ten days thereafter. The insured was inca- 
pacitated by his injuries from giving notice within the time fixed, but did so as soon 
as he was able. edd, that he may recover on the policy. Comstock v. Fraternal 
Accident Ass'n, 93 N. W. Rep. 22 (Wis.). 

A policy provided that failure to give notice of the accident re disability or 

a 


death within fifteen days of the date of the accident should render void all claims under 
the policy. The insured sustained an injury which he considered trivial but from 
which he afterwards died. The cause of his death was not known until an autopsy was 
performed, whereupon notice was given. é/d, that the beneficiary may recover. 
Rorick v. Ry. Officials, etc., Ass'n, 119 Fed. Rep. 63 (C. C. A., Ninth Circ.). 

The doctrine has been laid down that conditions in insurance policies to be per- 
formed by a beneficiary after the accident or death will be more leniently construed 
than those to be performed before. See McNally v. Phenix Ins. Co., 137 N. Y. 389. 
Since by the express terms of the policy, all conditions are equally conditions precedent, 
it is hard to justify the distinction. Several courts, however, have applied it in holding 
that failure to give notice of the accident within the fixed time prescribed will not, 
under circumstances similar to those in the principal cases, prevent ey. Peele 
v. Provident Fund Soc., 147 Ind. ; Association v. Earl, 16 C. C. A. 596. In other 
jurisdictions exact performance of the conditions is required. Gamédble v. Accident Ass, 
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Co., 2 Big. L. & A. Ins. Ca. 681 (Ireland). On strict legal principle only the latter 
view is tenable. Contrary decisions illustrate the tendency of some American courts 
to sacrifice principle to the apparent justice of the case. 


INSURANCE — LIFE INSURANCE— INSURED EXECUTED FOR MURDER. — The 
insured was convicted of murder and henget. The policy contained no express pro- 
vision as to death resulting from crime. The beneficiaries brought suit on the policy, 
alleaing that the insured had been wrongfully convicted and executed. A¢/d, that, 
even if this allegation is true, there can be no recovery. Burt v. Union, etc., Ins. Co., 
23 Sup. Ct. Rep. 139. 

An express promise to indemnify for the consequences of crime is clearly unen- 
forceable. Arnold v. Clifford, 2 Sumn. 238 (U.S. Circ. Ct.). It would seem to make 
no difference that the promise is impliedly included in a wider contract of indemnity. 
Consequently, where the insured was admittedly guilty of a capital crime a policy was 
held to be unenforceable. Amicable Soc. v. Bolland, 4 Bli.N.S.194. This case, appar- 
ently the only one on the exact point, was approved by the Supreme Court when it 
held. a policy invalidated by the suicide of the insured while sane, on the ground that 
this also was acrime. Ritter v. Mutual Life Jns. Co., 169 U.S. 139; see contra, Fitch 
v. American, etc., Co., §9 N. Y. 557. The principal case seems to be the first in which 
the insured was admittedly innocent. To enforce the policy here is merely to enforce 
an indemnity against death by a miscarriage of justice. Such a contract, however, 
also seems against public policy, as tending to affect the administration of justice. See 
LEAKE, Contr. 3rd ed. 626. A contrary view would open the judgments of criminal 
courts to collateral investigation. 


INSURANCE — WIFE AS BENEFICIARY — SECOND WIFE’s INTEREST. — The insured 
had taken out a policy for the benefit of his wife and children. It is provided by 45 & 
46 Vict., c. 75, § 11, that such a policy “shall create a trust in favor of the objects 
therein named.” The insured’s wife subsequently died, and he remarried. The second 
wife, and children of both marriages survived him. é/d, that the surviving wife and 
all surviving children take under the policy. Jn re Browne’s Policy, 19 T. L. R. 98 
(Eng., Ch. D.). 


e question raised is: with what intention did the deceased use the words “ wife,” 


and “children”? As to the latter, he must have recognized the possibility of having 
children in the future, and it is reasonable to suppose that he intended the word to 
include such of them as should survive him. oguemore v. Dent, 33 So. Rep. 178 
(Ala.). But in using the word “ wife” a married man would naturally intend his present 
wife, and it is improbable that the possibility of another marriage occurred to the in- 
sured at the time he took out his policy. See Pratt v. Matthew, 22 Beav. 328, 3 


The court practically admits this, and seems to construe the word as it considers the 

testator would have intended it, had he known that he was to have a second wife. 

Such a method of construction, it is submitted, is not to be supported. No case exactly 

in point was found, but a legacy “to my beloved wife” was held to lapse with the 

Pam hs the first wife. Garrat v. Niblock, 1 R. & M. 629; see Franks v. Brooker, 27 
av. 635. 


JUDGMENTS — COLLATERAL ATTACK ON JURISDICTION — SURROGATE’s Court. — 
In order to confer jurisdiction upon the New York courts, a watch and chain belonging 
to the intestate, who was domiciled in Connecticut, was brought to New York after his 
death. Upon this basis the surrogate’s court granted administration to the plaintiff, the 

ublic administrator. He then commenced the present action against the defendant 
or causing, in Connecticut, the intestate’s death. The defendant attacked the jurisdic- 
tion of the court on the ground that the surrogate’s decree was obtained by fraudulent 
practice. e/d, that the decree was re to collateral attack on the grounds alleged. 
Hoesv. N.Y. N. H. & H. R. R., 173 N. Y. 435- 

By the general rule, with which the New York law is in accord, the judgments 
of courts of record having probate jurisdiction are entitled to the same presump- 
tions in favor of their assumed jurisdiction as courts of general power. People v. 
Medart, 16 Ill. 348. Although the jurisdiction of a foreign court is generally 
subject to collateral attack, yet by the weight of authority the presumption in favor 
of the jurisdiction of domestic courts of general powers is conclusive as against col- 
lateral attack, unless the lack of jurisdiction appears meee upon the record. 
Coit v. Haven, 30 Conn. 190; Reinhardt v. Nealis, to1 Tenn. 169. But the New York 
courts have gone far beyond those of the other states in allowing collateral attack on 
the jurisdiction, since they subject the judgments of a domestic court of general 
powers to collateral attack even where its jurisdiction appears affirmatively upon the 
record. Ferguson v. Crawford, 70 N. Y. 253. So while the case appears to be sound 
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law in New York on the statutes and authorities cited in the opinion, it is questionable 
whether it would be generally followed. It is valuable as protecting the New York 
courts, to a certain extent, from a threatened abuse by which they were subject to the 
necessity of hearing claims for death arising in any neighboring state. 


JUDGMENTS — MISNOMER OF PARTNERSHIP AS CORPORATION — LIABILITY OF 
PARTNERS. — The plaintiff sued a partnership, describing it as a corporation. Judg- 
ment was recovered as against the corporation, the partners having appeared and 
pleaded to the merits without denying their corporate existence. The plaintiff now 
sues in equity to charge the individual partners with the judgment. Ae/d, that the 
judgment does not bind them. Pittsburg Sheet Mfg. Co. v. Beale, 53 Atl. Rep. 

o (Pa.). 

* The decision seems sound and is of interest in suggesting a very reasonable limita- 
tion upon the rule that a misnomer of a defendant in a judgment will not invalidate 
the judgment when the he 16 party has been served. See Guinard v. Heysinger, 15 
Ill. 288. The principle underlying this rule is that the party bound by a pee is 
the actual person within the contemplation of the court, regardless of his name. 
Parry v. Woodson, 33 Mo. 347. Ordinarily, under this rule, individual partners are 
bound by a judgment against the firm, though the firm is not correctly named. Bailey 
v. Crittenden, 44 S. W. Rep. 404 (Tex.). But in the principal case the court intended to 
bind, not the defendants, but a distinct legal entity, the corporation, and so the case 
is beyond the reason, and should be without the application of the rule. Nor can 
the defendants be held on the principle of estoppel, for in admitting their corporate 
existence, they have denied, not asserted, their individual liability. 


LIMITATION OF ACTIONS— TORTS — CONSEQUENTIAL DAMAGE.— The defendant 
in performing a surgical operation on the plaintiff negligently left a sponge in the 
wound. Thereafter the statutory period for actions for malpractice had run. During 
this time the plaintiff consulted the defendant but was not treated by him. /é/d, that 
the action is not barred by the statute of limitations. Zucker v. Gillette, 22 Ohio Circ. 
Ct. Rep. 664. Affirmed by an evenly divided court, Gillette v. Tucker, 65 N. E. Rep. 865 
(Ohio). 

The undoubted liability for the original negligence was barred by the statute of limi- 
tations, and since no subsequent independent act of negligence could be inferred from 
the evidence, the defendant’s tort was necessarily considered by the affirming judges 
as a continuing act of negligence. Strictly, however, it was only the injurious conse- 
quences which were continuous, and it is almost universally held that the statutory 
period is not extended by consequential damage if there is an immediate right of 
action. Woop, Limitations, § 178. Wilcox v. Plummer, 4 Pet. (U.S. Sup. Ct.) 172. 
The result reached by the court therefore seems difficult to support. Though the plain- 
tiff’s ignorance of the defendant’s tort will not extend the statutory period, it would 
seem just to make a special exception where the defendant had the later legal duty 
of discovering his own negligence. But no authority has been found for such a doc- 
trine. Cf Woop, LIMITATIONS, § 49. 


MORTGAGES — FORECLOSURE BARRED BY STATUTE OF LIMITATIONS — EJECT- 
MENT. — A mortgagee whose debt and right to foreclose were barred by statutes of 
limitations ought ejectment against the mortgagor’s successor. //e/d, that he may 
recover in ejectment. Bradfield v. Hale, 65 N. E. Rep. 1008 (Ohio). See Norss, 


P- 


MUNICIPAL CORPORATIONS — LIMITATION ON POWER TO CREATE INDEBTEDNESS. 

— A city already indebted up to the constitutional limit, authorized an issue of bonds 

for the construction of a water works system. The bonds were to be paid by a spe- 

cial annual tax, and were to give no right against the general funds of the city. eld, 

that such bonds would create an indebtedness within the meaning of the constitutional 

rovision. City of Ottumwa v. City Water Supply Co., t19 Fed. Rep. 315 (Iowa). See 
OTES, p. 442. 


PRACTICE — JOINDER OF PARTIES — DECEASED OBLIGOR OF JOINT NoTE. — The 
plaintiff sued on a joint note, joining as defendants the representative of a deceased 
obligor and the surviving obligors. § 758 of the New York Code provides that the 
estate of a person jointly liable on a contract shall not be discharged by his death. 
Held, that the plaintiff may not join the deceased’s estate in his action on the note, un- 
less he prove that the survivors are insolvent or have a legal defense. Potts v. Dounce, 


173 N. ¥. 335. 
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The court holds that the effect of the statute is to allow recovery against the de- 
ceased’s estate at law, but only upon the same — as was formerly required in equity. 
Cf. First Nat, Bank v. Leuk, 123 N. Y. 638. But since, in any case, recovery can be 
had against the solvent survivors and they having paid can in equity compel contribu- 
tion from the estate of the deceased, § 758 could well be construed to provide the 
simple method of settling the whole matter in one action. That practice has been 
followed in several of the other code states under similar provisions. Lawrence v. 
Doolan, 68 Cal. 309; Hudelson v. Armstrong, 70 Ind. 99. The section in question, 
however, would seem from its position in the Code to be confined in its application to 
cases where the —_ dies pending the action. The result in the order case might 
perhaps be sustained on this ground, though this was not mentioned in the decision. 
Cf. In re Robinson's Will, 57 N. Y. Supp. 502. 


PROPERTY — EASEMENTS — IMPLIED RESERVATION. — The defendant built a rail- 
road across its own land, with side ditches so constructed as to throw water upon a 
certain portion of this land. Later the tract was sold to the plaintiff’s grantor, the 
defendant reserving “a right of way” (apparently the fee), but not mentioning the 
right to flood the adjoining land. Hé/d, that there was an implied reservation of this 
right. Fremont, etc., R. R. Co. v. Gayton, 93 N. W. Rep. 163 (Neb.). 

Where an owner has burdened one part of his land for the benefit of another part, 
and then sells the burdened part, most jurisdictions refuse to imply a reservation of an 
easement, though the burden was open and continuous. Wheeldon v. Burrows, L. R. 
12 Ch. D. 31; Mitchell v. Siepel, 53 Md. 251. The reason given for this, is that the 
grantor may not derogate from his grant. But this rule should, it would seem, be 
no more inflexible than the rule that the grantee may not claim rights not expressly in- 
cluded in his conveyance. Yet the courts allow a grantee of the guasé dominant part to 
claim an easement in the grantor’s land by implied grant, on the ground that the parties 
have contracted with reference to the existing condition of the land. Mew /pswich 
Factory v. Batcheldor, 3 N. H. 190. It would seem that this is beg J true, whichever 
part is sold, and that considerations which permit of implied grants should also permit 
of implied reservations. A few jurisdictions so hold. Harwood v. Benton, 32 Vt 722; 
Seibert v. Levan, 8 Pa. St. 383. The principal case strengthens the doctrine in the 
United States. 


PROPERTY — EMINENT DOMAIN— LAND ALREADY DEVOTED TO PUBLIC UsE. — 
Held, that a city holding its easement over park lands in trust for the public cannot 
have compensation when the park is taken for a post-office. Jn re Certain Land in 
Lawrence, 119 Fed. Rep. 453 (Dist. Ct., Mass.). See NorEs, p. 446. 


PROPERTY — PRESCRIPTION — DOCTRINE OF Lost GRANT. —The plaintiff for 
twenty years used a right of way over the defendant’s land. The defendant never pre: 
vented the use of the way, but often denied the plaintiff's right, and threatened to close 
up the way. e/d, that the plaintiff gained no right of way by prescription. eed v. 
Garnett, 43 S. E. Rep. 182 (Va.). See NorEs, p. 438. 


SALES — BILL oF LADING — LIABILITY OF INDORSEE FOR DEFAULT OF INDORSER. 
— Action was brought by the plaintiffs for a breach of warranty of goods shipped to 
the plaintiffs under a bill of lading attached to a draft which the plaintiffs had paid 
to the defendant. The indorsements on the draft were sufficient to give the plaintiffs 
notice that the defendant held it for collection only. edd, that the defendant is not 
liable. Gregory v. Sturgis Nat. Bank, 71 S. W. Rep. 66 (Tex., Civ. App.). 

The case is of interest as tending to limit the doctrine that the indorsee of a bill of 
lading takes subject to the liabilities of the assignor. See Landa v. Lattin, 19 Tex. 
Civ. App. 246. For a discussion of this doctrine see 16 HARV. L. REV. 292. 


SALES—CONDITIONAL SALE OF MARE—RIGHT OF SELLER TO OFFSPRING. — 
The plaintiff was the holder of a recorded conditional bill of sale of a mare. He 
claimed the mare’s colt from the defendant who had purchased the unweaned colt from 
the conditional vendee. Aée/d, that the plaintiff is entitled to the colt. Anderson v. 
Leverette, 42 S. E. Rep. 1026 (Ga.). See Nores, p. 442, 


STREET RAILWAYS—FRANCHISE DEPENDENT ON CONSENT OF ARBUTTERS— 
PRuCURFEMENT BY PURCHASE. — A statute provides that a municipal council shall not 
grant a franchise for a street railway “until there is produced to the council .. . the 
written consent of the owners of more than one half of the feet front” of the abutting 
land. Rev. St. Ohio, § 3439. A railway company purchased such consent from abut- 
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ters who would otherwise have withheld their consent. that the condition 
by the statute has been complied with. Hamilton, etc., Traction Co.v. Parish, 65 N. E. 
Rep. torr (Ohio). 
he decision is of interest as involving the interpretation of a provision similar to 
those found in the statutes of other states and in the constitution of New York. See 
Boortn, St. Ry. Law 23; N. Y. Const. Art. III. § 18. It cannot be supposed that 
the object of these enactments is to compel railway companies to compensate the 
abutters for damage suffered. Were that so, the statute would doubtless require the 
consent of all. The real purpose seems twofold. In the first place the municipal 
authorities are prevented from arbitrarily permitting the public streets to be used ie 
railways. See Roberts v. Easton, 19 Ohio St. 78, 86. Secondly, the written consent of 
the majority in interest constitutes a petition to the authorities in whose discretion the 
ranting of the franchise finally rests. If not purchased, this petition is strong evi- 
} i that the railway in question would substantially benefit the land owners most 
nearly affected and hence ordinarily the general public. See Doane v. Chicago City Ry. 
Co., 160 Ill. 22, 32, 37. To allow purchase, on the other hand, plainly permits the abut- 
ters to impose unreasonable terms on the railway company. From these considerations 
it would seem that on principle the decision in the principal case is questionable. It 
is opposed, also, to the only authority found directly in point. Doane v. Chicago City 
Ry. Co., supra ; but see s. c. 51 Ill. App. 353. Further, under analogous statutory re- 
uirements concerning street improvements the consent of the necessary proportion of 
abutters cannot be purchased. Maguire v. Smock, 42 Ind. 1; see Howard v. First 
Church, 18 Md, 451, 456. 


SuRETYSHIP — Co-SURETIES — RIGHTS IN SECURITY HELD By Co-SuRETY.—A 
sheriffs bond was executed with several sureties. One of these refused to become 
bound unless security was given for his personal indemnification. Such security was 
accordingly given. There was no evidence that the other sureties knew of the trans- 
action, but there was no actual fraud. It was claimed that the security must be held 
for the equal benefit of all the sureties. He/d, that the surety who obtained it may use 
it for his own separate indemnity. McDowell County Com’rs v. Nichols et al., 42 
S. E. Rep. 938 (N. C.). See Nores, p. 439. 


Torts — LIABILITY FOR NEGLIGENT FAILURE TO PERFORM CONTRACT WITH 
THIRD Party. — The defendants contracted with the lessor of the plaintiff to heat 
the building in which the plaintiff was a tenant in such a manner that a patent fire 
sprinkler would not freeze. The defendants negligently failed to do so, the fire 
sprinkler burst, and the plaintiff suffered damage. e/d, that the defendants are 
liable in tort for the negligent failure to perform what yy Sag undertaken. Pittsfield 
Cottonwear Co. v. Pittsfield Shoe Co., §3 Atl. Rep. 807 (N. H.). 

The court recognizes it as well established law that there can be no recovery, by 
the present plaintiff, on the contract, Boston, etc., Trust Co. v. Salem Water Co., o4 
Fed. Rep. 238. The case rests on the sole ground that the defendants, having assume 
to prevent the accident, are liable for damages resulting from their negligent failure to 
do so. See Edwards v. Lamb, 69 N.H. 599. The contract is important only in so far 
as it shows the existence of an undertaking. The court fails to consider the important 
question as to whether the defendants were guilty of a misfeasance or of a nonfeasance, 
assuming apparently that there was a misfeasance. Ifa mere failure to act according 
to contract is a misfeasance, there is no meaning left for the word nonfeasance. The 
great weight of authority has been that there could be no recovery in tort unless there 
was a misfeasance. Osborne v. Morgan, 130 Mass. 102; Styles v. Long Co., 51 Atl. Rep. 
(N. J., Sup. Ct.) 710. There is a strong and growing tendency, however, to do away 
with what seems only an arbitrary distinction, and to allow recovery for damage from 
nonfeasance. Lough v. Davis & Co., 70 Pac. Rep. 491 (Wash.); Mayer v. Building 
Co., 104 Ala. 611. It is unfortunate that the principal case, in arriving at a desirable 
result, does not face the issue squarely. See 16 Harv. L. REv. 133. 


Torts — LIBEL— NEGLIGENT PROTEST OF SATISFIED NoTEe.— The defendant, 
the holder of the | sen ene note, agreed to send the note to the plaintiff for cancella- 
tion, and in consideration received a renewal note. He negligently caused the original 
note to be protested. Hé/d, the plaintiff can recover in tort for the damage to his 
credit. State Mut. Life, etc., Assn.v. Baldwin, 43 S. E. Rep. 262 (Ga.). 

The case — unique on its facts since the protest was made negligently. Where 
an unwarrante + pe was intentional, recovery for libel has been allowed. Jay v. 
‘Fones, 88 Ga. 308. The court in the principal case rested its decision on the ground 
that a tort is committed by the negrigent violation of a contractual duty. Cf City, etc., 
Ry. Co. of Savannah v. Brauss, 70 368 But this view is unsupportable on prin- 
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ciple or authority, and moreover, the reasoning is inapplicable to the facts of the 
principal case, where the negligent protest of the note and not the violation of the 
eement to deliver it for cancellation was the basis of the plaintiff’s claim. A 
sible ground for recovery exists in the theory that liability should be attached to any 
negligent misstatement which causes damage. See 14 Harv. L. Rev. 184. But 
this theory has not yet been accorded general recognition. The facts, however, 
though they negative actual malice, show a negligent misstatement which injures the 
plaintiff’s credit, and this according to the better view is a sufficient basis for an action 
of libel. See Shepheard v. Whitaker, 32 L. T. 402. See also 15 Harv. L. REv. 757. 


BOOKS AND PERIODICALS. 


LIABILITY OF CONQUERING NATION ON OBLIGATIONS OF CONQUERED. — 
The responsibility of a conquering nation for the obligations of the van- 
quished state is ably discussed in a late article. Zhe Liabilities of a Con- 
gueror, by H. Erle Richards, 28 L. Mag. and Rev. 129 (Feb., 1903). The 
author recognizes that there is no gener: 5 accepted principle upon which to 
determine the extent of these liabilities. He argues that two theories founded 
on analogies from private law are each defective. One, that the conqueror sim- 
ply takes possession of the conquered country in defiance of all pre-existing 
claims in much the same manner as a disseisor, he says is inadequate because 
it leaves out of account the rights of neutral powers; and the other, that the 
conqueror is a universal successor like an administrator, he rejects because 
it affords no way of avoiding responsibility on certain obligations which no con- 
queror can be expected to assume, such as the debt incurred by the conquered 
state in prosecuting the war resulting in its downfall. 

Though the theory that the conqueror’s rights and liabilities are merely those 
of a possessor has distinguished support (3 FILLIMORE, INTERNAT. Law, 
§§ 545-555), the author’s criticism of it appears just. It does not seem to be 
doubted that a debt owed by a debtor outside the conquered territory can be recov- 
ered. See U.S. v. McRae, L. R. 8 Eq. 69. Yet this clearly cannot be ex- 
plained on a theory based on possession only. The objection to the theory of 
universal succession, that there are some debts which no conqueror will assume, 
seems equally valid. 

Mr. Richards proposes to determine the liabilities to be assumed by an applica- 
tion of the principle that prevails as to the assumption of treaty obligations. A 
successor is admittedly bound vy. | by treaties having reference to the soil, such, 
for instance, as those concerning the navigation of rivers or the cession of terri- 
tory, while treaties in their nature personal, such as treaties of commerce or 
alliance, are extinguished. Mr. Richards contends that the obligations owed 
to a neutral subject are as extensive as those owed to a neutral nation, but sub- 
mits that they cannot in any event be more extensive. According to his view, 
the determining question would simply be whether a given obligation is attached 
to or charged on the assets taken over by the conqueror. Two objections to 
this theory may be offered. The first is that the analogy between a treaty and 
an obligation owed to a private person is not strong. A treaty is a contract 
between sovereign states, and affects each of the parties in its relation to the 
whole family of nations. If one considers the disturbance in political or com- 
mercial relations which would follow from attempting to combine the treaties of 
alliance or commerce of the conquered with those of the conquering nation, it 
is seen at once why such treaties cannot be assumed. Private obligations, on 
the other hand, might well be assumed without such a disturbing effect on 
foreign policy. The second objection is that the proposed test, which requires 
the obligation to be attached to the assets, would exclude a most important 
obligation which it is generally supposed ought to be assumed, namely, the gen- 
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eral debt of the conquered state existing previously to the war. The author, 
it is true, regards this general debt as “impliedly” attached to the assets. But 
it is hard to see why an obligation to pay money is in its nature any more 
attached to the assets than an obligation to permit X to trade, or to buy sup- 
plies from Y, and yet the author concedes that these would not be so attached. 
In private law, a debt is clearly not in general attached to the debtor’s assets. 

On the whole, it would seem a more satisfactory rule that the conquering state, 
since it takes possession of the assets of the vanquished state, should assume all 
its obligations toward private persons unless peculiar reasons for their repudia- 
tion exist in special cases. Such reasons would exist, as the author points out, 
with regard to the debt incurred by the conquered state in the war resulting 
in conquest, and with regard to certain liabilities peculiarly personal to the con- 
quered state, such as a contract to a army uniforms during a period of years, 
and other executory contracts which from their nature depend on the continued 
existence of the conquered state, and possibly a tort liability. To these excep- 
tions might be added obligations likely to disturb the relations of the conqueror 
with other nations. 


GIFT OVER OF REALTY UNDISPOSED OF AT DEATH OF First TAKER. 
— Chancellor Kent remarked in 1813 that “a valid executory devise of real or 
rsonal estate cannot be defeated at the will or pleasure of the first taker,” — 
in other words, that an executory devise which rq! be defeated by the 
taker of the prior estate is invalid; and thereafter the law of real cose in 
he 


the United States was formulated with due regard to this doctrine. 

facts of the case calling forth the proposition were these: A devise of realty 
was made to A and his heirs, but if A died without issue the “ said property he 
should die possessed of” was to go over to X. Obviously by the clause quoted 
the power to dispose of the property in fee by deed and thus defeat the gift over 


was impliedly given to A, and the Chancellor accordingly declared that the ex- 
ecutory devise to X was void. Jackson v. Bull, to John. (N. Y.) 19. Modern 
criticism has shown that the holding was not sustainable on its authorities, the 
principal case cited in support being a most ill-founded Massachusetts decision. 
Ide v. Ide, § Mass. 499; see GRAY, RESTR. ALIEN. § 68. On theoretical 
grounds, also, Jackson v. Bull has been subjected to severe adverse comment, 
an illustration of which appears ina recent article. Effect of Power to Alienate 
on Executory Devise, 4 B. M. Thompson, 1 Mich. L. Rev. 427 (Mar., 1903). 

This article denies Kent’s assertion that an executory devise is invalid if the 
prior taker has the power to defeat it, and adopts the following test: Is the 
contingency on which the executory devise is to take effect the “refusal or 
failure to exercise a power incident to the prior estate devised”? If so, the 
condition is said to be void and to render the executory devise ineffective. 
But the estate given to A under the limitation “to A and his heirs, but if A die 
without issue then over,” is, the author says, a conditional fee, of which the 
power of alienation in fee is not an incident. Cf 32 Am. L. Reg. N. s. 1045. 
In Jackson v. Bull, to be sure, such power of disposal was given to the tenant 
of the conditional fee, but this did not enlarge the conditional fee any more 
than the power of disposal given to a life-tenant enlarges the life-estate. 
Hence, says Mr. Thompson, when the gift over was made to comprise such of 
the property devised as A should die possessed of and was thus in effect 
limited on the failure to alienate, it was not limited on the failure to exercise a 
— incident to the prior estate devised, and therefore should have been held 
valid. 

The author’s reasoning is technical. The result reached thereby would 
differ from that of Chancellor Kent at most only in those cases where a condi- 
tional fee could be established. Suppose that an absolute fee were given to A 
with a limitation over to X of the property undisposed of at A’s death. Accord- 
ing to the author’s view the executory devise to X would be bad, since it depends 
upon the non-exercise of the power of alienation, a power incident to the abso- 
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lute fee ted. Thus ina nape class of cases where the influence of Chan- 
cellor Kent’s decision is greatly to be deplored the author’s view would fur- 
nish no relief. Yet in this class of cases no reason exists in the nature of 
things why the executory devise should not be upheld. The reason urged 
‘against an executory devise of undisposed of personalty, namely, that the lim- 
itation is too indefinite since it is generally impossible to determine the exact 
property so left, does not apply to devises of realty, which are here under con- 
sideration. Moreover, as was pointed out by counsel in early cases in England, 
if the limitation were to A for life, with power of appointment by deed or will, 
and in default of appointment over to X, the devise to X would be valid. See 
Ross v. Ross, t Jac. & W. 154, 156. This admittedly valid limitation, however, 
produces a result identical with that where the fee is given to A with an execu- 
tory devise over to X of property undisposed of. If, then, there are any valid 
objections to the latter limitation, they cannot rest on grounds of policy and 
substantial mesons But the technical objection raise by Mr. Thompson 
seems equally unavailing. His basic proposition, as his authorities indicate, is 
but a special expression of the supposed objection of “ repugnancy”’ or “ incon- 
gruity,” an objection which declares that no estate can be granted deprived of 
its ordinary incidents, but which has been characterized by one judge as “a 
notion which savors of metaphysical refinement rather than anything substan- 
tial.” Truro, L. C., in Watkins v. Williams, 3 Macn. & G. 622, 629. More- 
over, the recognized possibility of having a conditional fee, which ex vi termini 
is a fee with some of its ordinary incidents subtracted, is proof positive that 
no such general rule exists. An executory devise of realty undisposed of at 
the death of the taker of an absolute fee should accordingly be sustained, and 
the author’s conclusion, in so far as it denies the validity of such a devise, 
seems incorrect. 

Every effort should be made to sustain executory devises of realty undis- 

sed of at the death of the first taker and thus effectuate the testator’s 
intention. It is submitted that they should be upheld except in those cases 
where to allow them would impose an illegal restraint on alienation. Whena 
tenant in fee is given full power of alienation both by deed and by will, with 
a gift over only on his failure to exercise that power, certainly no restraint on 
alienation exists and the executory devise should be upheld. Gray, REsTR. 
ALIEN. §§ 57-74. In Jackson v. Bull, it is to be noted, alienation by will is 
restrained if A dies without issue. Possibly such a conditional restraint might 
be held to render the gift over inoperative. The actual decision in Jackson 
v. Bull, therefore, may be sustainable. See Gray, RESTR. ALIEN. § 56c. 
Chancellor Kent’s ratio decidendi in that case, however, as Mr. Thompson 
well points out, is erroneous. 


STATUS OF CORPORATIONS ON DISSOLUTION OF CHARTERING GOVERN- 
MENT. — The change of sovereignty in South Africa has given rise to an inter- 
esting question concerning the present status of corporations chartered by the 
old Transvaal government. Although the point is one that rarely arises owing 
to the fact that the petri ont on which it depends is now of infrequent occur- 
rence, it has grown with the wide extension of corporate interests to be one of 
no small importance. Direct authority on it is very meager, and hence a dis- 
cussion of it in a late issue of an English magazine deserves remark. 7he 
International Status of Modern Companies, yy D. F. Pennant, 28 L. Mag. and 
Rev. 161 (Feb., 1903). The author draws a distinction between municipal and 
private corporations, and concludes that the former, being mere subdivisions of 
the central government, cannot survive it, but that the latter are sufficiently 
independent of it to be unaffected by its dissolution. It is at once obvious that 
if all corporate charters were ifso facto annulled when the government which 
granted them ceases to exist, great confusion would result in business circles. 
% the interim between the death of the old and the proper organization of the 
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new government, corporate interests would be completely s ted. Mr. Pen. 
nant’s conclusion that private corporations continue to exist is, therefore, in 
keeping with sound business policy. It is also supported by what authority 
there is on the point. Kansas Pac. R R.Co.v. Atchison T.& S.F. R. R. Co., 
112 U. S. 414; Jmporting and et Co. of Ga. v. Locke, 50 Ala. 332. The 

ound of this view is that notwithstanding a change of sovereignty all the 
aws of a country continue as before until the new sovereign takes active steps 
to change them, —a principle well established in the law. Commonwealth v. 
Chapman, 13 Met. (Mass.) 68. The change is merely in the sovereign itself, 
while the entire legal system remains undisturbed. The new government 
simply assumes control of an already existing system. The old wy ep a 
has passed statutes and granted charters, and all of them are equally the laws 
and ordinances of that sovereignty, and should continue in effect until the new 
government sees fit to change them. 

The above considerations should be equally conclusive of the status of 
municipal corporations. Mr. Pennant’s premise that municipal corporations 
are commonly regarded as subdivisions of the central government cannot be 
disputed, but it would seem that his conclusion does not necessarily follow. 
Although the municipalities do exercise functions delegated to them by the old 
sovereign, those functions are of a purely local and non-political nature, 
entirely unconnected with national affairs. The sovereign in all nations havin 
systems of local self-government remains in active control only of national a 
political affairs, and only those should be affected by a change of sovereignty. 
No decisions in point have been found, but it is a matter of history that munici- 
pal charters granted by one government have remained in effect under succeed- 
ing governments without re-enactment. For example, the city of New York 
was governed until 1830 under a charter that was granted in 1730. NEW YORK 
City CHARTERS, KENT’s NOTES, p. 71. 


CASES ON CRIMINAL Law. A Selection of Reported Cases on Criminal Law. 
By William E. Mikell, Assistant Professor of Law in the University of 
Pennsylvania. Philadelphia: International Printing Co. In two volumes. 
Vol. I. 1902. pp. 504. 8vo. 

The first volume of a new collection of cases on criminal law by William E. 
Mikell, Assistant Professor of Law in the ee 3 of Pennsylvania, intended 
primarily for use by the students in the University of Pennsylvania Law School, 
is well worth a careful examination by any one who is interested in the mod- 
ern methods of teaching law. The book is divided into two parts on the 
principle which Mr. Bishop and other modern writers have found expedient, 
the present volume treating of the general elements of crime and the second 
volume now in preparation covering cases on specific crimes. In theory of 
treatment this collection of cases is not unlike the ‘‘ Cases on Criminal Law ” of 
Professor Beale. The introductory cases indicating the sources of criminal law, 
the chapters on the nature of the criminal act, on criminal intent, on criminal 
intent as affected by peculiar conditions, and on justification for crime, and 
finally the chapter on parties to crime, follow very closely the scheme of Pro- 
fessor Beale’s book. The noticeable features distinguishing the present work 
are the more refined subdivision of the subject-matter, the tendency to intro- 
duce decisions in which the opinions are long and the arguments fro and con 
elaborately discussed, and finally the addition of a group of American cases 
decided since the publication of Mr. Beale’s book. 

This close subdivision of topics merits distinct approval. The placing of 
each case under a specific head ots to the student the principle of law 
for which it is inserted, and enables the discussion of it in the class-room to be 
focused upon that principle. The book moreover is thus made far more service- 
able to the practitioner, who usually desires to know the law upon a certain 
specific point and who can turn at once in Mr. Mikell’s book to an apt illustra- 
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tion of the general doctrine upon that a and also find ps to it a foot- 
note containing excellent examples of contrary or modified views adopted in 
other jurisdictions. 

The introduction of long opinions seems much more valuable in a book that 
is to be used for private study than in one that is intended to be used for class- 
room discussion. The most a cases for use under the “ case system ” 
of teaching law are those short, terse decisions which contain a few essential 
facts and a brief statement by the court of its opinion, but which leave the 
student to determine the grounds of the court’s action and the validity of its 
position. Decisions which contain elaborate arguments dissecting the — 
doctrines upon a questionable point of law leave little opportunity for origin 
thought by a class. At most a student can say only that the decision is right 
or that a certain objection is not answered convincingly. To the student who 
does not have the benefit of class discussion the well chosen elaborate opinion 
is, of course, valuable, as it presents to him just what the discussion by the 
class and the summary by the teacher ought to put before him. 

The recent American cases included in the volume are happily chosen and 
illustrate effectively the present tendency of the American courts. Under 
this head one may refer in particular to the cases on criminal a 
The wisdom of introducing the subject of conspiracy into a discussion of the 
elements of crime may well be doubted; for conspiracy is in fact a specific crime 
and should be taken up in the volume considering other specific crimes and 
should not be treated as if it were mere partial performance of a further criminal 
act like the attempt or solicitation to commit a criminal act. Yet if it be granted 
that the subject is treated in a suitable place the cases which are chosen from a 
legion of modern decisions are particularly appropriate. 

he publishers are to be congratulated on the make-up of the book. The 
type is clear and large, and the broad margins give excellent opportunities for 

ditional notes and citations by the student. W. R. P. 


REPORT OF THE MASSACHUSETTS COMMITTEE ON CORPORATION Laws, 
created by Acts of A chapter 335. Boston: Wright & Potter Printing 
Co. 1903. pp. 306. 8vo. 

Under the evenag of an act of the Massachusetts Legislature of 1902, 
a committee of three leading members of the bar was appointed to consider the 
laws of the state relating to the formation, taxation, and conduct of manufactur- 
ing and trading corporations. This act was the product of a growing conviction 
that the present laws have become unsuited to existing industrial and financial 
conditions. The committee has now completed its labors and submitted its 
report to the legislature. 

The report contains a criticism of the existing statutes with reference to their 
theory and practical effect, a suggestion as to the true theory which should 
govern such legislation, and a draft of a Business Corporation LaW, the adoption 
of which is recommended in place of the existing laws. The committee disap- 
proves of many of the burdensome conditions now imposed on Massachusetts 
corporations, such as the restrictions on capitalization and the payment of stock 
and the requirements as to the liability of officers and stockholders, as arbitra 
and unsuited to modern business methods. Freedom of organization and capi- 
talization, freedom of self-regulation, and liberality towards foreign corporations, 
subject only to reasonable supervision and control, are reuaded a6 the guiding 
Fe: rae The subject of taxation is treated with especial thoroughness. The 

istory of the legislation on this topic is clearly outlined, its burdensome or 
rohibitive effects on some classes of corporations are carefully analyzed, and 
ts inadequacy under modern conditions is plainly established. 

The act recommended by the committee is a conservative revision of present 
legislation, drawn on liberal lines. It does not change the machinery of the 
existing laws, yet it considerably increases corporate freedom along the lines 
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suggested by the committee’s criticisms of the present laws. Nevertheless it 
still retains a wise amount of state supervision and insures a reasonable degree 
of publicity. Notable changes suggested are the removal of the limit on the 
amount of capitalization and the + He enc for unpaid-up stock. The present 
system of taxation is so modified, especially in the method provided for the 
determination of the value of the franchise, that the excessive burdens which 
are now imposed on some classes of corporations are removed, but without 
freeing any corporation from a reasonable amount of taxation. The legislation 
proposed be the committee thus provides for a liberal scheme of corporate 
organization and existence without giving undue opportunity for looseness or 
mismanagement. It might well be adopted with little or no amendment. The 
appendix of the report contains a carefully prepared summary of the provisions 
of the corporation laws of all the states, relating both to general regulation and 
to taxation. Aside from its special interest in Massachusetts, the report is thus 
a valuable study of the whole subject of corporation legislation. It is an 
excellent piece of work. W. H. H. 


A TREATISE ON THE POWER OF TAXATION, State and Federal, in the United 
States. By Frederick N. Judson. St. Louis: The F. H. Thomas Law 
Book Co. 1903. pp. xiii, 868. 8vo. 

No branch of American constitutional law is more important or more inter- 
eg than that which treats of the power to tax. The importance of the sub- 
ject for the lawyer is especially great at the present time. To-day, as never 
before, the attention of economists and legislators is engaged in the endeavor 
to devise adequate methods for distributing the burdens of taxation over the 
various forms of wealth existing under the complex conditions of our unsettled 
economic régime. As a result of this economic and legislative unrest new 

uestions concerning taxation are constantly presented to lawyers and courts 
for solution. The subject is of = interest, also, to the general student of 
constitutional law, since many of the greatest constitutional principles have 
been developed and expounded in decisions of the United States Supreme 

Court involving in the first instance the power to tax. Notable examples of 

this are McCulloch v. Maryland and the recent Insular Decisions. It is there- 

fore desirable that the principles of these decisions, which have been accumu- 
lating for over a century; should be systematically and adequately presented in 

a separate treatise. This task has been very satisfactorily accomplished by 

Mr. Judson. His work is to be commended as a serviceable contribution to 

the literature of constitutional law. 

The scope of the author’s undertaking is narrower than that of Cooley’s stand- 
ard treatise on taxation. The latter treats of the subject as governed by both 
the federal and the state constitutions, thus including all aspects of taxation, 
federal, state, and local. Mr. Judson, on the other hand, has confined himself 
to those questions only which arise under the Federal Constitution. The first 
sixteen chapters of his book treat of the restrictions upon the taxing power of 
the states,— those implied in the relation of the federal government to the 
states, and those that are imposed by express provisions, such as that which 
prohibits the impairment of the obligation of contracts and the Fourteenth 
Amendment. The next chapter discusses the taxing power of Congress under 
the grant of Article I, section 8, of the Federal Constitution, and the restraint 
of that power by the proviso as to direct taxation and the proviso concern- 
ing “articles exported from any state.” The concluding chapter relates to 
matters of procedure. An appendix contains the Constitution of the United 
States and the most important provisions of the state constitutions relating to 
taxation. 

The author’s method of handling his subject is very effective. His citations 
are confined almost exclusively to decisions of the United States Supreme 
Court, decisions of the state courts and the inferior federal courts being referred 
to only as applying or illustrating the principles enunciated by the Supreme 
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Court. The discussions are clear and thorough. In connection with the more 
important decisions such as McCulloch v. Maryland and Gibbons v. Ogden, 
ample extracts from the opinions of the court have been inserted to state and 
explain the rationes decidendi ; and, in general, the important dissenting opin- 
ions are given due attention. 

In a few points of mechanical detail, however, the book seems open to ad- 
verse comment. A legal work should, by every aid, make clear to the busy 
lawyer exactly what it contains and where each item is to be found. At the 
very outset one is likely to be misled because the title of Mr. Judson’s book is 
too comprehensive. It gives no hint that the subject treated is confined to the 
taxing power under the Federal Constitution. Further, some of the chapter titles 
seem inapt. To give a single instance, Chapter X. is entitled “The Fourteenth 
Amendment.” One is surprised, therefore, to find that the six chapters follow- 
ing also deal with this amendment. Again, the author has failed to indicate in 
the table of contents the divisions and subdivisions into which the material of 
his book logically falls. Finally, it may be doubted whether he has in every 
instance arranged the material in the best order. Thus at the beginning of 
Chapter X. he says: “ The restraints upon the state power of taxation discussed 
in the preceding [nine] chapters have been those growing out of the relation 
of the State to the Federal government.” This would hardly seem to be true of 
Chapter II., which discusses the limitations imposed by the proviso against the 
impairment of the obligation of contracts. 


MANUAL OF FRENCH LAW AND COMMERCIAL INFORMATION. By H. Cleve- 
land Coxe. Paris and New York: Brentano’s. London: Simpkin, Mar- 
shall, Hamilton, Kent, & Co. 1902. pp. viii, 292. 12mo. 

This little work is precisely what its title suggests, a convenient handbook of 
French law and commercial usage. It compiles and classifies in small space a 
mass of miscellaneous practical information that should be of distinct value to 
those travelling or temporarily residing in France or having business connec- 
tions there. A vast number of topics are handled, most of them presumably 
by Mr. Coxe himself, and several, as he states, by contributors who are experts 
in their respective fields. He also acknowledges his indebtedness to several 
consular officials, and to others in government or business positions whose 
sources of information are particularly reliable. 

Though containing much that might be of suggestive value to lawyers, the 
book is ostensibly designed chiefly for the use of laymen. The mode of treat- 
ment is accordingly straightforward and clear, sometimes conversational, and 
always pleasingly free from needless technicality. One who is puzzled merely 
by some every-day question of French law or trade custom should here find 
its solution; one whose difficulty, however, is of a more serious character would 
probably here get little satisfaction. 

Appended to the book and occupying thirty pages are various model forms 
for contracts, leases, notices, and other documents, all of them being inserted 
in the original French, 


STATUTORY LAW OF CORPORATIONS IN PENNSYLVANIA, including Annota- 
tions and a Complete Set of Forms. By John F. Whitworth and Clarence 
B. a Philadelphia: T. & J. W. Johnson & Co. 1902. pp. xi, 
930. 8vo. 

This is such a convenient compilation that, in looking through it, one won- 
ders why such a work has not appeared before. The Desanyivenis Statutes 
collected in it have been enacted during a period of seventy years and are scat- 
tered throughout many volumes. They are here arranged in thirty-four chap- 
ters. The first chapter is devoted to the General Corporation Act of 1874, as 
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amended by subsequent enactments; seven others to acts relating to various 
important topics such as Sale of Franchises, Merger and Consolidation, Dis- 
solution, and Foreign Corporations ; and the remaining twenty-six to the laws 
governing as many different classes of corporations, — for example, Oii Com- 
panies, Mining Companies, and Street Railway Companies. In each chapter the 
acts included are printed in chronological order and form a continuous text, 
the paragraphs being headed by catch-phrases in heavy type. Ease of reference 
is further ensured by an exhaustive index covering fifty pages. A valuable feat- 
ure of the work is a collection of forms prepared for use in complying with the 
various statutory requirements of Pennsylvania relating to corporations. The 
book is one which corporation lawyers of that state should find of value. 


PRACTICAL STATUTES, being a Collection of Statutes of Practical Utility in 
Force in Ontario, with Notes on the Construction and Operation thereof. 
By James Bicknell and Arthur James Kappele. Toronto: Goodwin & Co. 
1900. pp. xlvii, 925. 8vo. 

This volume comprises the British North America Act and such Canadian 
and Ontario statutes as are of greatest importance in Ontario law. At the 
end of each statute there are admirably concise annotations collecting the Eng- 
lish and the Canadian decisions bearing upon its construction and application. 
Thus the book appears to be a very convenient work of reference for most 
matters arising under the statute law of the province. It should consequently 
prove of considerable value to the lawyer practising in Ontario, but, because of 
its local character, it would probably be of little service elsewhere. Inasmuch as 
a large proportion of the decisions rendered at the present day are concerned 
with statutory matters it is to be regretted that works of this kind are not more 
common. 


A TREATISE ON COMMERCIAL PAPER AND THE NEGOTIABLE INSTRU- 
MENTS LAW, including the Law relating to Promissory Notes, Bills of Ex- 
change, Checks, Municipal Bonds, and other Negotiable and Non-negotiable 
Instruments, with an Appendix containing the Negotiable Instruments Law and 
the English Bills of Exchange Act. By James W. Eaton, Late Lecturer in the 
Albany Law School and in the Boston University Law School, and Frank B. 
Gilbert. Albany: Matthew Bender. 1903. pp. xciii, 767. 8vo. 


REPORT OF THE TWENTY-FIFTH ANNUAL MEETING OF THE AMERICAN 
Bar ASSOCIATION, held at Saratoga Springs, New York, August 27, 28, and 
29, 1902. Philadelphia: Dando Printing and Publishing Company. 1goz. 
pp. 870. 8vo. 


A TREATISE ON THE LAW OF PRIVATE CORPORATIONS. By Wm. L. 
Clark and Wm. L. Marshall. St. Paul: Keefe-Davidson Law Book Co. 
1901. 3 vols. pp. xxxi, 1-828; xxviii, 829-1716; xxxii, 1717-3038. 8vo. 


THE Law OF REAL Property and Other Interests in Land. By Herbert | 
Thorndike Tiffany. St. Paul: Keefe-Davidson Company. 1903. 2 vols. 
pp. xxxiii, 1-828; xv, 829-1589. 8vo. 


REPORT OF THE COMMISSIONER OF EDUCATION FOR THE YEAR 1900- 
1901. Washington: Government Printing Office. 1902. 2 vols. pp. cxii, 
1-1216; vii, 1217-2512. 8vo. 


DELAWARE CorRPORATIONS. Address by Josiah Marvel before the stu- 
dents of the Department of Finance and Economy of the University of 
Pennsylvania, May 14th, 1902. 1902. pp. 24. 


THE ENCYCLOP2DIA OF EvIDENCE. Edited by Edgar W. Camp. Vol. I. 
Los Angeles: L. D. Powell Company. 1902. pp. 1020. 8vo. 


